Copnep>xaHue:

BBepneHue

B ycnoBusix BocCTaHoBNEHMA B Poccum npaBa YacTHOM COBCTBEHHOCTN BO3MOXXHOCTb
pacnopagnTbCs CBOUM MMYLLLECTBOM NOCPenCTBOM Nepefayun ero no 3aBeLlaHunio
npeBpaTmaacb B OAWNH U3 Ba)KHENLLNX 3JIEMEHTOB Fpa)KAaHCKOW npaBocnocobHocTu. Bce
bonbliee YNCo rpa>kgaH NCnoJsib3yeT NpenocTaB/IeHHOE 3aKOHOM MpPaBo OCTaBUTb
3aBellaHne He TOJIbKO A9 Toro, 4Tobbl pewnTb cyabby cBoen coObCTBEHHOCTU, HO U ANA
TOro, 4Tobbl N36aBNTb 6/IN3KUX OT BbIACHEHUSA OTHOLUEHMIN, CMOPOB, KOTOPbIE MOTYT
BO3HUKHYTb MOC/ie CMepTH HacsenonaTensa B CBA3N C pa3faesioM KBapTUpPbI, MallnHbI,
havn n 1.4. He cny4anHo, No cBUOEeTeNIbCTBY NPakKTMKOB,l B HAaCcTosLLEee BpeMA Ka)K bl
TpeTun rpakaaHnH, obpawatowmncs 3a npodeccnoHanbHOW KPNONYECKON
noanep>XXKoun, MHTepecyeTCca BONpPOCcaMu HacnenCcTBEHHOMO rnpasa. B aTux ycnoBuax
nepen paboTHMKaMM HOTapuasbHbIX U CyAebHbIX OPraHoOB, BOBJ/IEYEHHbLIMU B peLlleHne
npobnem HacnenoBaHMsA, 3a4acTyl0 BCTAaeT 3a4a4a pa3bACHEHUA FpaXKgaHaMm ux
HacnenCTBEHHbIX NMpaB U 06A3aHHOCTEN, NpeanosaratoLlas NPOHNKHOBEHNE B CYLLLHOCTb
He TOJIbKO MPaKTU4YeCKMX, HO U TeopeTUYeCKNX acrneKToB NPaBoOBOro peryanpoBaHns
HaceaCTBEHHbIX OTHOLLUEHUN.

B To )Ke BpeMs, Kak NokKa3biBaeT NepBbi ONbIT 4ENCTBUA OBHOBNEHHbIX HOPM
POCCUNCKOro HacnenCTBEHHOIO 3aKOHO4aTeIbCTBa, NOKa eLe ocTalTCA
Hepean3oBaHHbIMU MHOIrMe npeanocTaBs/ieHHbIe HacnenonaTenNsiM BO3SMOXKHOCTMW.
ObbscCHSETCA 3TO, KaK MUHUMYM, TpeMs obcToAaTensCcTBaMun. Bo-nepBbiX, HeAOCTaTO4YHOM
0CBeOMJIEHHOCTbIO FpaK[AaH 0 CBOMX 3aBellaTesibHbIX NMpaBax. Bo-BTOpbIX, MO3UTUBHbLIE
rnpaBwa, 3aJl0)KeHHble B YacTu TpeTben K PO, 3a4aCTyto HE NCMNOJIHATCA UIN Xe
NCMNOJIHAIOTCS He B NOJIHON Mepe TeMu cybbekTamMm, Ha KOTOpbIX 3Ta 06493aHHOCTb
BO3JI0)KeHa 3aKOHOM. B 4aCTHOCTU, KakK CBUAETEeNbCTBYIOT NMPakTUKN, He BCeraa B
MOJIHOM Mepe BbISABAATCA UCTUHHbIE HAMEPEHUSA FPaXKAaHNHA NMPU COBEPLLUEHNN
HOTapuabHbIX OENCTBUN, CBA3aHHbIX C YAOCTOBEPEHNEM NOCAEAHEN BON
3aBewaTtend.2 Mexay TemM CBOEBPEMEHHOE N YeTKOE NCMOJIHEHME HOTapuycamMmm 3Ton
06583aHHOCTM BO MHOIMMX CJly4asaXx No3BoanA0 6bl NpenoTBpaTuUTb CyaebHblie BbISCHEHUS
OTHOLWIEeHUN MeXxay HacsiegHNKaMun 3aBellaTens.

MpuHATME YacTn TpeTben 'K PO BbI3Ba/I0 HOBbLIN BCMJ1IECK MHTEpeca K Hac/iea4CTBEHHOW
npobnemMaTuke, 4TO NOATBEPXKOAETCA NOSABNEHNEM MHOMOYUCSIEHHbLIX KOMMEHTapMeEB



HacNenCTBEHHOr0 3aKOHO4aTeNbCTBA, HOBbIX y4ebHbIX Mocobun nNo HacnenCTBEHHOMY
npaBsy, Nybamkauni B nepmognyecknx nsgaHmax. Cpeam aBTopos 3TOro nepmoga —
O.K.Toncton, M.B.TentoknHa, A.H.lNyes, C.IN.Mpnwaes, T.N.3anuesa n
.B.KpaweHnHHukos, N.J1.KopHeeBa, H.B.PocToBueBa, A.'pocb, 3.H.KpblsioBa,
JN.IO.MpyoubiHa, A.KO.Epwosa, 0.A.3BArnMHUEB U Ap.

NpeomMeToM nUCCief0BaHUSA ABAAIOTCA TeopeTuyeckme acnekTbl Hacsie4oBaHUS Mo
3aKoHopaTenbCTBY Poccmnckon denepauun.

Llenbto nccnenoBaHus aBASAeTCA KOMMJIEKCHbIN HayHHbIVI aHaJIn3 UHCTUTYTa
HacnenoBaHUA B 3aKoHOoAATeNIbCTBE POCCMUCKOWN defepauynm Kak no 3aKoOHy Tak 1 no
3aBeLlWaHNIO.

Ncxoas n3 noctaBneHHOW Lenn 6bian NOCTBaNIEHbI U pPeLleHbl cregyowme 3agadn:
- IAHO onpenesieHne NoHATUA HacsieLoBaHUA MO 3aKoHo4aTenbCcTBy PO;

- PACKpbITbI Cly4an orpaHNYeHns HacnenoBaHus;

- IaHa XapaKTepucTuKa HacsiefoBaHUA Mo 3aKOHY U Mo 3aBeLwssHno B PO;

- NpoBeaeH aHann3 poJsin HoTapuyca B BOMpocax Hacsie4oBaHUS

MeTo[0/10rM4eCcKon OCHOBOW NCCIel0BaHUSA ABISETCHA CUCTEMHbIN MOAX0[ K aHaNn3y
obbekTa nccnenosaHmsa n obLeHay4YHbIN AUanekTU4ecKn MeTon, npeanonaramLwmnm
00BbEKTMBHOCTb N BCECTOPOHHOCTb MO3HAHUA NCCaenyeMbiX SBNeHUn. ABTOPOM
NCMNOJIb30BaHbl TakKXXe YaCTHO-Hay4YHble MeTobl, MPUMEeHsieMble B COBpeMeHHOM
npaBoBefeHNN: CUCTEMHbIV, (POPMasSIbHO-NOMMYEeCKUN, NICTOPUYECKUIN, CPABHUTESILHO-
rnpaBoBOW, MeXOTpac/eBON.

Ncxops n3 uenen n 3agad paboTel KypcoBas paboTa COCTOUT U3 : BBeAEHUS, ABYX MNaB.,
3akso4eHns, bubnmnorpacdcpun.

Fnasa 1 NoHATME M OOLWLaA XxapaKTepucTukKa
HacnepnoBaHusa B PO

1.1 NoHATHe HacienoBaHUA NO 3aKOHoAaTeNnbCTBY PO



decaTnneTHaa NpakTUKa NpUMeHeHnsa nNpaBoBbiX HOPM pa3aena V K PO no3sonsaer
BbIABUTb CUJIbHbIE N C/labble CTOPOHbI HOBOMO 3aKOHOA4AaTesIbCTBA O Hac/eaCcTBe, AaTbh UM
KPUTUYECKYIO OLLEHKY 1 MOABECTU HEKOTOpPbIE NTOMM pedopMUPOBaAHNA POCCUNCKOTO
HacnencTBeHHOro npasa. OQHaKo, HECMOTPSA Ha HAKOMJIEHHbIN OMbIT NPaBOMNPUMEHEHNS,
HacsieACTBEHHbIE CMOpPbl BCE Yall € CTAaHOBATCA NpegMeToM cyaebHoro
pa3bupaTenscTBa.

HaHHag TeHOAeHUMa CBNOETENbCTBYET O CJIOXKHOCTU U PpacnpoCTPaHEHHOCTU cyaebHbIX
CMNopoB Mo gesiaM 0 HacnenoBaHUK, a TakXXe NOSBJIEHUN UX HOBbIX BUOOB, K KOTOPbIM
OTHOCATCS CNOPbl 0 HAac/enoBaHUN AONIEN B YCTaBHOM KanuTase obuwecTB C
OrpaHU4YeHHON OTBETCTBEHHOCTbIO, NPaB y4aCTHUKA 00J1eBOr0 CTPOUTENLCTBA U
KOHTpareHTa MHBECTULIMOHHOIO A0roBopa, NpaB akLMOHEPOB U BNlafesibLeB 3eMeJIbHbIX
y4aCTKOB. TPyAHOCTb pa3peLleHns HacnenCcTBeHHbIX CMOPOB CBA3aHa C
HeobXxo0AMMOCTbIO NCMOJIb30BaHUSA HE TONIbKO 06LLIMX HOPM HaC/1IeACTBEHHOr O NpaBa, HO 1
cneynmanbHbiX 3akKoHOB: @3 "O NM4YHOM NoacobHOM Xo3aMncTBe", 3eMeNbHbIN Kogekc PO,
XunmwHein kogekc PO, ®3 "O6 obuiectBax C OrpaHNYEHHOW OTBETCTBEHHOCTbLIO", @3
"O6 akyMOHepHbIX obuiecTBax".

OT ocHOBaHWM HacnenoBaHUA onpenenseT BblIbOp CUCTEMbI NMpaBu,
pernaMeHTUpPYLLNUXNPaBOBOMN NOPAAOK Hac/ie40BaHNS, OCYLLLEeCTBISEMOro no rnpasuiam
YHUBEpPCasibHOro npasonpeeMcTBa. B aTux ycnosusax ocobyto akTyanbHOCTb
npuobpeTaloT METOL00rMYeCcKne OCHOBbI TEOPUN HaceACTBEHHOr 0 NPaBOOTHOLWEHUS,
nMerLme TeopeTnyeckoe U NpakTuyeckoe 3HavyeHue.

CtaTtbsa 1110 yacTtu TpeTben 'K PO BnepBble B UICTOPUN OTEYECTBEHHOIO MPak4aHCKoro
3aKoHOoOaTesIbCTBA 3aKpenusia NoHATUE Haclief0BaHNSA KaK YHUBEPCasIbHOrro
npasonpeeMcTBa: "llpn HacnenoBaHMM UMYLLECTBO yMepLlero (HacneacTso,
HacnenCTBEHHOe NMYLLEeCTBO) NepexoanT K APpYyruM Jinbam B nopsake yHMBepCcabHOro
npasornpeeMcTBa, TO eCTb B HEM3MEHHOM BUe Kak equHOoe Liefioe U B OAVH N TOT Xe
MOMEHT, eC/Qim N3 NpaBun HacToALwero Kogekca He cnefyet nHoe"[1].

Heobxonmmo caenaTb OroBOPKY, YTO B MUPOBOW IOPUANYECKON AOKTPUHE N NPAKTUKE
NMPUHATO BblAEeNSATb ABa OCHOBHbIX MOAX0AA K ONpeaeneHunio CyLLHOCTM HacenoBaHus. B
CTpaHax KOHTUHEeHTa/IbHOro Nnpaea, B TOM 4yncne B Poccumckon denepaumu,
Hac/nefoBaHMENOHNMAETCA Kak Pa3HOBUAOHOCTb YHUBEPCA/IbHOIO NMpaBoNpeeMCcTBa.
IaHHaa To4yka 3peHuns 6epeT HayvyaNo B KJIACCUYECKOM PUMCKOM MpaBe, rae B nue
HacnegHUKa BUAEN NPOO0JIKEHMNE opuaNdYecKon TMYHOCTK HacegoaaTens[2].



B cTpaHax "obuwiero npaea" HacnegoBaHMe NOHNMAETCH KakK pacnpenesieHne nmyuiecTsa
yMmepLuero Mmexay amuamMmu, yKkasaHHbIMW B 3aKOoHe U (1) 3aBewaHun. B cooTBeTCTBUN C
rnepBon KOHUerNnuuen HacnegHuUK Npu NpUHATUM HacnencTBa CTaHOBUTCA HOCUTENeM
npaB 1 0bsA3aHHOCTEN HacnenodaTens B Le/IOM U He MOXKET NPUHATL JINLWb UX YacTb, a
OT OCTaJIbHbIX OTKa3aTbCA, YTO NOJIHOCTbLIO COrflacyeTcs C AOKTPUHOW YHUBEPCAIbHOIO
rnpaBonpeemMcTBa.

B cTpaHax "obuwiero npaea" HacnegoBaHME MOHUMAETCHA MHAYe, HEXXENN B CTPaHaXx
"UMBUIbLHOroO Npasa". JOKTpPUHA 1 NPaKTMUKa 3TUX CTPaH NCXOOAT U3 TOro, 4TO NMpw
HacneLoBaHNN UcHe3aeT puanyeckas JIMYHOCTb yMepLUuero n JINKBNONpyeTCcs ero
nmyuectso. O4HOBpPEMEHHO COCTaBAETCA CMNCOK MPUYNTAOWKNXCA eMy 00/r0B, UX
onjiaTa, NMoralweHmne ero HasoroBbliX N NHbIX UMYLLLECTBEHHbIX 00A3aTeNbCTB. YKa3aHHas
rnpouenypa Ha3blBaeTCa agMUHUCTPUPOBAHUEM U NMPOXOAUT MO KOHTPOJIeEM Ccyaa.
HacnegHuKM nosy4atoT npaBo Ha YACTbIA OCTaTOK[3].

B cTpaHax KOHTUHeHTaNbHOW EBpoOnbl NpefcTaBseHne o0 HacsieJoBaHUN Kak
YHUBEpPCa/IbHOM NMpaBONpeeMCcTBE 3aKpenuaocb Nocse Bbixoga paboTbl HEMELKOro
topucta ®@.K. poH CaBmHbM "Cncrtema coBpeMeHHOro pumMckoro npasa“. lNocne
nccnenoBaHMS NPUPOLbl Hac/ieACTBEHHbIX MPAaBOOTHOLWEHWUW OH cAeslaNn BbIBOA, YTO
HacneaCTBEHHOE MMYLLLECTBO HY)XHO pacCMaTpmMBaTb KakK eANHbIM KOMMJIEKC, OCHOBaHUE
KOTOPOro Hy>KHO UCKaTb B JINYHOCTU yMepLuero Bnagesbua. 13 oaHHOro yTBep)XaeHus
BbIBOOWJ/IOCL U Apyroe: nMyuleCcTBO yMepLlero pacCMaTprBaeTCs Kak HevyTo, nmMeroLlee
eIVHYIO KOJINYEeCTBEHHYIOXapaKTePUCTUKY, He pa3fesieHHOe Ha COCTaBHble YacTu. B
nTore aBToOp NPUXOANT K MbIC/IN, 4TO HacsedoBaHne HeobxoanMo KBannuULMpoBaTb Kak
YHUBepcCasibHOe NnpaBonpeemMcTBO.

BbiBoabl CaBMHbW 6bINI BOCMIPUHATHI €BPONENCKON AOKTPUHOM U NMPaKTUKON U
MPUMEHSAITCA BNJOTb 40 HAaCTOALEro BpeMeHn. Hanpmnmep, BeHrepckoe npaso
yCTaHaBJIMBAET, YTO CO CMePThbIO YeslOBEKa ero HacNeACcTBO NepexoanT B COBOKYMHOCTWU
K HacnegHukam (cT. 598 'K BeHrpuu). B obuwiem Buae 3ToT NPUHLNN BbiPa>XeH 1 B
HeMeLKoM npage: "Co cMepTbio /InLa ero MMyLLLeCcTBO (Hac1eacTBO) NepexoanT Kak
elnHoe uenoe K OAHOMY UM HECKOJIbKUM Apyrum nnuam (HacnegHukam)" (§ 1922
fepMaHCKOro rpa)xaHcKoro ynoxeHus). B cootseTctemm co cT. 896 MK AnoHun ¢
MOMEHTa OTKPbITUA HaCcenCTBa K HAaCIeQHUKY NepexonaT He TOJIbKO BCe rnpasa, HO U
0653aHHOCTHK, CBSI3aHHbIE C UMYLLLECTBOM HacsenoaaTens4l.

Poccuninckas umBuancTn4eckas MbiCrib TPaANUMNOHHO TPaKTYET HacJieAOoBaHMe KaK
npeemMmcCcTBO B NnpaBax n obs3aHHOCTAX yMepLwero Jmua.



B cT. 1110 'K P® paeTcsa nerasibHOe onpefesieHne HacsiegoBaHusd. B aneMmeHTapHOM
BUOe HacsnenoBaHMe MoXXeT BbITb onpefesieHO Kak nepexon uMmyliecTsa ymepLuero
(HacnepopaTens) K 4pyrum nuuam (HacnegHukam). Ecnin xxe xapaktepu3oBaTb
HacnepnoBaHue bonee obCcToATENLHO, TO HEOOXOAMMO 06PaATUTL BHUMAHUE Ha
cnepyloume ykasaHusa, cogepxalimecs B JaHHOW cTaTbe: 1) B nopsAaKe Hac/eL0BaHUS
rnepexoaumT NMyLLLECTBO — Hac/eaCcTBO, Hac/leACTBEHHOe MMYLLEeCTBO, HacleACTBEHHas
Macca; 2) HacnenyeTcs UMyLLEeCTBO yMepLuero 1 rpakgaHnHa, 06baBAEHHOro yMepLmnm;
3) NMYLLEeCTBO yMepLlero nepexoauT onpegeneHHolM cybbekTam — HacnegHukam; 4)
MMYLLECTBO YMepLUero nepexoanT K HacleAHVWKaM B NopsaaKe YHUBEPCaIbHOIro
npasonpeeMcTBa. HacneacTBo OTKPbIBAETCA CO CMEPThbIO rpakaaHuHa. ObbsasneHue
CYZAOM rpakjaHnHa ymMmepLunm BrieveT 3a cobon Te e npaBoBblie NOC/eACTBUSA, 4TO U
CMepTb rpakaaHnHa.

1.2 Cnocobbl orpaHuYeHMA HacsieACTBEHHbIX NpaB no
3aKOoHooaTesibCTBy PO®D

B topnanyeckon nutepaType Bonpocax o crnocobax orpaHMYeHuns npas ABASETCSA BECbMa
AVNCKYCCUOHHbIM.

Mon cnocobaMum orpaHMUYeHUs HACNeACTBEHHbIX NMpaB c/iedyeT MOHMMATb CUCTEMY Mep,
YCTaAHOBJIEHHbIX HAaC/1IeACTBEHHbIM N FPa*KAaHCKMM 3aKOHO4ATeNIbCTBOM U MPUMEHSAEMBbIX
YMNOJIHOMOY€EHHbIM OPraHOM rocyAapcTBa: CyJ0M, HOTAapPUyCOM, OPraHOM OMEKU n
nonevynTenbCcTBa K CybbeKTy, MoBeAeHne KOTOPOro NPM3HaHO AOCTAaTOYHbIM
OCHOBaHWEM A1 COOTBETCTBYHOLLMX Mep.

B lopnanyeckor HayKe BblAeNsAoT crnocobbl MPaBoOBOro peryanpoBaHuns, crnocobsl
3alUNTLI NPaB, Crocobbl OrpaHNYEeHUst MPaB N Crocobbl OTBETCTBEHHOCTM.

CornacHo cnoBapto C.. Oxxerosa crnocob - 3To AencTBUe Nam cucTeMa AencTBuUin
NPUMeHsAEeMbIX Npu oCyLLeCcTB/IeHUnN Yero-Hnbyab. ObpaTumca K onpeneneHunto crnocoba
NMpPaBOBOro perynpoBaHns B OpUANYECKON Hayke. B.®. AkoBneB crpaBeansineo
OTMEeYaeT, YTO «eCsM NpaBo - CPeACTBO COLMaNbHOroO peryimpoBaHns v
rocyfapCTBEHHOro ynpasJsieHus, Aa K TOMY XXe He eJUHCTBEeHHOe, TO 04eBUOHO, 4TO
cnocob BO30eNCTBUSA TaKOro cpencTBa Ha obLiecTBeHHbIe OTHOWeHUS npuobpeTaeT
nepBoCTerneHHoOe 3Ha4YeHMe Kak A1 BblsiBJIeHNs 0COBeHHOCTen caMoro rnpasa, Tak n gns
OTrpaHNYeHNs ero OT UHbIX CPEeACTB perysMpoBaHns 1 yrnpasieHns.



B camom obLiem Buae cneuncuka npaBoBoro crnocoba Bo3aenCcTBUSA Bbipa)kaeTcsi B TOM,
4YTO MpPaBO peryampyeT noseaeHne Noaen n X KoOJNEeKTMBOB NOCPEACTBOM
HOPMATMBHOIO YCTAaHOBNEHUS NpaB N 06513aHHOCTEN, peann3auns KoTopbix
obecrne4ynBaeTcs rocygapcTBoM»

MenbHMkKoBa M.I1. nuWeT 0 TOM, YTO « B 3TOM CMbICJie c/iefyeT CorjlacnTbCa C MHeHueMm
TeX y4YeHbIX, KOTOpPbI€ CHUTAIOT, 4TO « CMOCOObI N TUMbI NPaABOBOro peryanpoBaHus
OTBEYaloT Ha BOMPOC - KaK OCYLLEeCTBASETCA NpaBoBOe BO3AeNCTBUE»[5].

Mopg cnocobamm 3aWnTbl FpaXK4aHCKUX npas, No MHeHuto M.N. bparmnHckoro v B.B.
BUTPSAHCKOro, MoHMMalTCA NpeayCMOTpPEeHHble 3aKOHOA4AaTe/IbCTBOM CPeacTBa, C
MOMOLLBbIO KOTOPbLIX MOTYT BbITb AOCTUMHYThHI NpecevyeHne, NnpeaoTBpaLleHme,
yCTpaHeHVe HapyLleHWn npaBa, €ero BOCCTaHOBNEHNE U (MIN) KOMMEHCaLUSa NoTeps,
Bbl3BaHHbIX HapyLUeHNeM npaea.

Cnocobbl - 3TO 3aKpernJsieHHble 3aKOHOM MaTepuasbHO-NPaBoOBble Mepbl
NPUHYANTENLHOIO XapakKTepa, NoCcpeACcTBOM KOTOPbIX NPOM3BOANTCS BOCCTaHOBEHME
(NpM3HaHME) HapyLLEeHHbIX (0OCNapMBaeMbIX) NPaB U BO3AENCTBUE Ha MPaBOHapyLUMTENS.

B.®. lkoBNeB 0TMEYaEeT, YTO «OTBETCTBEHHOCTb - 3TO BO3J/I0)KEHNE Mep
Heb1IaronpUATHOIro XapakTepa Ha JINLo, AoNYyCTUBLUEE NPaBOHapYyLLUEHWE».

Kupunnosa E.A. pa3rpaHn4mMBaeT NOHATNA «Mepbl OTBETCTBEHHOCTU» U « OrpaHU4YeHune
rnpasa», CNpaBeasnBo noJjlarasd, 4To AaHHblIe MOHATUA CaMOCTOATE/IbHbIE KaTeropun.
Mepbl OTBETCTBEHHOCTW BKJ1HOYAOTCA B COCTaB Mep orpaHU4YeHns npasalél.

Taknm 0bpa3oM, NOHSATME «CNoCcobbl» B OPUANYECKON HayKe pacCMaTPUBAETCS B paMKax
Mep NPaBOBOro PerysinpoBaHus, Mep 3allnTbl NpaB, Mep OrpaHMYeHns npas U Mep
OTBETCTBEHHOCTU. Ternepb paccMoTpMM noapobHee cnocobbl orpaHNYeHns
HacneaCTBEHHbIX MNpaB.

K 3aKOHOZaTeNbHO yCTaHOBJIEHHbIM cnocobaM, orpaHMYMBalOWMM HACNeACTBEHHbIE
rnpasa rpa>kaaH, MOXXHO OTHEeCTW: 3anpeT Ha COCTaBJIeHNEe YCTHbIX 3aBelaHnn; 3anpeT
Ha coCTaBJieHMe 3aBelaHns pebeHKOM; OTCTpaHeHME OT Hacsie40BaHUSA HEAOCTOMHbIX
Hac/egHNKOB N MX MOTOMKOB MO NMpaBy npeacTtaBneHns; cyaebHbin NOpSAAOK NPU3HAHUS
0EeNCTBUTENbHbLIM 3aBeLlaHWn, COCTaBJIEHHbIX B Ype3Bbl4aMHbIX 0OCTOATENLCTBAX;
BO3J10’)KEHME 3aBellaTeNIbHOro 0TKa3a; yCTaHOBJIEHNE NpaBa Ha obA3aTesbHYyO 400, Ha
KOTOPYIO B COOTBETCTBUW C 3aKOHOL4ATE/IbCTBOM MMEIT HecoBepLleHHo1IeTHue,
HeTPYLOCNOCObHbIE AeTN, HETPYAOCMOCOOHbLIN CYynpyr, pOAUTENN N NHbIE NNLLA COrTacHO
n.1un2cT. 1148 TK PO; He npucyxageHne obsg3aTtenbHON 40N, YMEHbLUEHUE pa3Mepa



obsa3aTenbHO oonu; 3arnpeT Ha O0TKa3 OT HacdJieaACTBa C OFOBOpKOVI nin yciaosmem " nHblE.

Bce cnocobbi orpaHmn4yeHnd HacsieCTBEHHbIX NMpPpaB MO>XXHO Nnoapa3aesinTb Ha:
3aripeweHn4d, 06A3bIBaHNA 1 BO3/10XKEHNS COBepLLUNTb KaKoe- nnbo nencreue.

ObpaTmMca K NepBON rpynne orpaHNYeHNn HacneaCTBEHHbIX NpaB 3anpeweHusam. CT.
1124 TK PO ycTaHaB/MBaETCS, YTO 3aBelaHne 0osIXKHO BbiTb COBEPLLIEHO B MMCbMEHHOW
dopMe 1 BbITb HOTapmasibHO YAOCTOBEPEHHbLIM. 3aKoHO4aTe b TeM CaMblM MPU3HaeT
NINLWb OLHY BO3MOXXHYIO U IOPUANYECKN OeNCTBUTENbHYI0 (DOPMY 3aBeLlaHns, UCKJIoYas
BO3MOX>XHOCTb COCTaBJIeHUA YCTHOro 3asewaHusd. lNneHym BepxosHoro Cyna P® B n. 27
nocTtaHoBseHUs oT 29.05.2012 N 9 «O cynebHon NpakTUKe No genam o HacnegoBaHUn»
yKa3aj 4To, «3aBeLlaHNs OTHOCATCA K YACSY HeAeNCTBUTe IbHbIX BC/leaACTBUe
HUYTOXHOCTU NMpun HecobnaeHnn yctaHoBeHHbIX K P® TpeboBaHUn NMCbMEHHON
hopMbl 3aBeLLaHNA N ero yaocToBepeHus[7].

B MMpoBOW 3aKOHOAATESIbHOW NMPaKTUKe CYLLeCTBYIOT npeLeneHTbl 3aKpensieHnsa yCTHOW
hopMbl 3aBeLlaHnsA, Hanpumep, 3aKkoHogaTe/IbCTBa HeKOTopbIX WTaToB CLUA
npenycMaTpumBaloT COBEpPLUEHME 3aBeLaHNs B C/lyH4ae HeMUHyemon rnbenm
HacneponaTens.

BO3MO>XHOCTb COBEpPLUEHUS 3aBELaHNA B YCTHOM hopMe ABASETCS ANCKYCCUOHHbBIM
BOMPOCOM cpean y4eHbix -topnuctoB. CMmpHoB C.A. oTMeYaeT, 4To «bblnla BCe-Takun
npeanpuHATa NoMbiTKa 3aKPenuTb YCTHbIE 3aBellaHnsa B OTe4eCTBEHHOM
3aKOHOOaTeNbCTBE, @ UMEHHO Npu pa3paboTke NpoekTa YacTn TpeTben MK PO, Ero
MOJIOXKEHNA MOMIN 3aKPEennUTb BO3MOXXHOCTb COBEpPLUEHNS NOCMEPTHOW BOJIN B YCTHOWN
dopMe Npu HaNN4YMKM ABYX YCJOBUIN: Ype3BblHaHble 06CTOATENLCTBA U ABa CBUAETENA....
To4Yka 3peHns ONMNOHEHTOB BCE-TakM Halwa 6onblyo MOOOEPXKKY BBUAY TOro, 4TO, €Ciun
BOJ1Sl 3aBeLlaTens Bblpa)KeHa B YCTHOW chopme, ByaeT KpalHe CNOXKHO, a CKOpee BCero,
HEBO3MOX>XHO YCTAaHOBUTb MOAJIMHHYIO BOJIIO 3aBeLwaTensa u umena nm mecto bbiTb OHa
BoobLle. B cuny 3TOoro ore4yeCcTBeHHOE 3aKOHO4aTeNbCTBO MNO-NPEXHEMY He 3akpennseT
YCTHYO (hopMYy 3aBeLLaHNs, XOTS CMIOPOB Ha 3Ty TEMY BMJIOTb A0 CErOAHALIHEro AHS
MEHbLLEe He CTaNo»[8].

HaMm npenctaBnsieTcs, 4ToO COCTaBJIeHME 3aBellaHnst B yCTHOM (hopMe BO3MOXKHO B
cny4yasx HacTynJeHnsa Ype3Bbl4alHbIX 06CTOATENbCTB M HACTYNJIEHNA HEMUHYEMOM
cMepTu HacnegogaTens. YCTaHOBAEHNE AaHHOM BO3SMOXHOCTU BMOCH Obl
obecnevyeHnem npuHumna cBoboabl 3aBeLLaHMS.

HacnegHuK BnpaBe OTKa3aTbCA OT Hac/sie4CTBa B MOAb3y APYrUX AL, NN be3 YKa3aHu4
L, B MOJIb3Y KOTOPbIX OH OTKa3blBaeTCA OT Hac/ie4CTBEHHOro nmyuiectsa. laHHoe



rnpaBo HacJiegHVKa BeCbMa OrpaHn4eHo HopMamu cT. 1158 MK, corsiacHo KOTOpPbIM He
[OMycKaeTcsa OTKa3 OT uMyLLecTBa, HacsleayeMoro no 3aBeLllaHunio, ecsin BCe NMyLLeCTBO
HacnepgogaTensd 3aBewaHo Ha3Ha4YeHHbIM UM HacnegHnkam. OrpaHu4yeHve 3Toro npasa
O3Ha4aeT, 4YTOo Hac/ieAHMK He MOXeT OTKa3aTbCA OT HacsenyemMoro MM nMmyLlecTsea B
LesioM Un B 4acTu, T.K. HacsepodaTeNb COrlacHO CBoen Bon onpenennn cyabby
HacneaCTBEHHOro MMyLLEecTBa. Llesib Tako HOPMbI 3aKJ/ll04aeTCsd B TOM, 4TObbI
MaKCUMaJIbHO NCMOJIHUTbL BOJIIO HacNenoAaTeNd, U3I0XKEeHHYI0 B 3aBeLlaHNN.

HacnegHUK Tak>XXe He MOXKEeT OTKa3aTbCsA OT HacsieaoBaHUA B NOJ1b3Y TPETbUX UL, eC/n
HacnegHUKy rnogHa3Ha4yeH HacneaHumk. HaHHbIN 3alipeT TaK>Xe CBA3aH C BOJ1IEMN
HacsiegogaTesid n He OOoNnyCcKaldT OTKJIOHEHNA OT TOro pacrnpepeneHna HacneacTtBa
Mexay HacnegHKaMum, KoOTopoe yCTaHOBWJ1 CaM 3aBellaTe/lb.

CnepyeT OTMETUTb, YTO Npasusa, U3noXeHHble B cT. 1158 NK PO npenycmaTpusaloT
3anpeT Ha 0TKa3 OT HacseACTBa Hac/lleAHNKOM N ogHOBpeMeHHO obecneymBatoT
NPUHLKMN cBOOOAbI 3aBeLaHnsa N OXPaHAIT BOJIO Hacneponatens. Apyrum cnocobom
OrpaHuYeHnsa HaceACTBEHHbIX NMpaB ABNseTCca 06a3biBaHUS.

HecoBepLueHHONETHNE NN HETPYAOCMNOCOOHbIE AeTU HacnefonaTenNs, ero
HEeTPY[OCMoCOobHbIE CyNnpyr U pOAUTENN, @ TaKXKe HETPYA0CNOCOOHbIE VXXANBEHLbI
HacnepopaTens, noane)kaline Npu3BaHUIO K Hace4o0BaHWUIO, UMEIOT NPaBo Ha
oba3aTenbHyO 000 B HacneacTBe.

Obs3aTenbHasa [oNs C 04HON CTOPOHbLI NpeacTaBnseT cobon NpaBo 414 yKasaHHbIX B N.1
CT. 1149 TK P® nunu, Cc Apyron CTOPOHbI NpeacTaBnsgeT cobon orpaHnyeHmne
Hac/ie4CTBEHHbIX NpaB HaC/Ie4HUKOB MO 3aBeLlaHunIo.

YcTaHOBIeHMe npaBa Ha 00643aTesibHYI0 10110 SBJISETCS OrpaHNU4YeHnem npasa
Hac/flegoAaTeNss Ha COCTaB/ieHMe 3aBellaHnsa CorlacHO CBOE Bosie U NpUHLKMNia cBoboabl
3aBellaHnsa. Takum obpasoM, npesycMmaTpmBas rMnpaso Ha HacNeacTBO OJ1S O4HUX
KaTeropuii nuu, 3aKoHoAaTe b OrpPaHNYMBAET NMpaBa HacJieHNKOB MO 3aBELLaHNIo 1
npaB CaMoro HacnenonaTens.

HaMm npencraBnseTcsa BaXXHbIM YCTAaHOBUTb €4UHbIN NOAXO0A K OFpaHMYEeHUIO NpaB
CybbeKTOoB HacNenCTBEHHbIX OTHOLWEHUA. YCTaHaBAMBasA 3anpeT Ha 0TKa3 oT
HacnencTea, cCornacHo HopMmam cT. 1158 TK PO, ¢ uenbto coxpaHeHUsa nepBoHaYasibHOMN
BOJIN HacnepopaTens, 3aKkoHoaTeNb NpefycMaTpuBaeT NpaBo Ha obs3aTeNlbHYO 00110
018 N, KOTOpble COrJslacHO TOM »XKe BOJIN He YKa3aHbl B 3aBeLLaHNN.



MpuHaanexasLue HacnegoAaTesNto BEWN orpaHnyeHo obopoTocnocobHble (opyxue,
CUNbLHOOENCTBYIOLLVE N AN0BUTbIE BELLLeCTBA) MOryT BXOAUTbL B COCTaB HacnencTea. Ons
NPUHATUA HAacNeaCcTBa, HacNeQHUKY He TpebyeTcs cneunanbHOro paspeLleHue.

B cny4asix NnpeayCMOTPEHHbIX 3aKOHOM, Hac/leAHMK 0653aH NONYyYNTb pa3peLleHmre Ha
Takue BeLn, B MPOTUBHOM CJly4ae nNpaBo COBCTBEHHOCTM Ha TaKoe NMYLLECTBO
nooNeXuT npekpawieHuto. NMpr 3ToM Ha NpPaBo MPUHATUA HacnencTBa HeobxoaMMoCTb
NoJly4eHMs TaKoro pa3peLlleHns He BAnseT.

B cootBeTCcTBUK CO CT. 20 ®3 «O6 opy>Xnm» «B cnyvyae cMepTn CobCTBEHHMKA
rpa>kgaHCKOro Opy>Xusa 40 pelleHns Bonpoca 0 HacsieAoBaHUM nMyLlecTBa N NOJyYeHUs
NNLEH3NN Ha NprnobpeTeHne rpa>KaaHCKOro Opy>Xnsi ykazaHHoe opyxune
He3aMea/IMTENbHO U3bIMAETCH AJ19 OTBETCTBEHHOIO XPaHEHNSA OpraHaMun BHYTPEHHUX
Oen, ero 3aperncTpupoBaBLUNMW» .

[laHHOe orpaHuyeHne HacneaCcTBEeHHbIX NpPaB Hac/eaHUKa NpeaycMoTPEHO
3aKOHOATe/IbCTBOM B Lienax obecrnevyeHmnsa 6€3o0nacHOCTU rocyaapcTBa, obwecTsa B
LLesioM

n otTaesibHbIX Jinl, B HaCTHOCTN.

B rpa>XgaHCKOM 3aKOHOOAaTe/IbCTBE B Ka4yecCcTBe cnocoba orpaHmn4eHmAa HacnenCtBeHHbIX
npaB UCMNoOJib3yeTCA BO3J1I0)KEHNE Ha Cy6'beKTa coBeEpPWNTb TO NN NHOE nencTeune.

MpeoMeToM 3aBeLLlaTesIbHOro 0TKasa MOXKeT ObITb Nepefaya 0TKasonoayvyaTesto B
cobCTBEHHOCTb, BO BJIafleHNE Ha MHOM BELLIHOM MpaBe UK B NOJIb30BaHNE BeLy,
BXOASALLEN B COCTAB Hac/eaCcTBa, Nepefaya 0TKa3omnosy4yaTe o BXOASLLEro B COCTaB
Hac/seACcTBa UMYLLLECTBEHHOMO npaBa, npuobpeTeHne aAna oTkasonoayvyaTens u
nepenaya eMy MHOro UMyLLIECTBA, BbINOJIHEHME AN HEro onpenesieHHon paboTkl Un
OoKa3aHue eMy onpegesieHHon ycnyru nmbo ocyllecTB/ieHne B NoJib3y OTKa3ononyvaTens
nepuoanyeckmnx niatexen n Tomy nogobHoe.

CoBeplueHne HacegHNKOM 3aBelllaTesIbHOro 0TKa3a ABasieTcs 0653aTeNbCTBOM, B
KOTOPOM HacNeAHMK BbICTyNaeT OO/DKHMKOM, @ 0TKa30MoJslyyaTesb - KpeANTOPOM.
CoBeplueHVe 3aBeLlaTesIbHOro 0Tkasa obpeMeHsT NpaBo HacaeaHUKa, HanpuMep, nNpu
nepexone K HacneAHUNKY HeBUXUMOIo MMYLLIECTBA, HAac/1e04aTes/lb MOXKET BO3JIOXKMNTb
06513aHHOCTb NPeaoCTaBUTbL APYroMy JILY MPaBo MoJib30BaHWUS AAaHHbIM UMYLLECTBOM,
TeM CaMbIM OrpaHMyMBas NMpPaBo HacaegHUKa



1.3 Posib coBpeMeHHOro HotTapuyca B HacsieAoBaHUM

B yc/n10BMSAX COBPEMEHHOI0 SKOHOMMYECKOro YCTPonCTBa obLiecTBy npeacrasuiach
BO3MO>XHOCTb npuobpeTeHns, yrnpassieHUs, HakonaeHus B COBCTBEHHOCTb
pa3Hoobpa3HbiXx 06BEKTOB rpa)KaAaHCKoro obopoTa. NpakgaHCKUN Kogekc Poccnimnckom
depepaunm K 0b6beKTaM rpa>KAaHCKMX NpaB OTHOCUT BELLM, BKJKOYAA Ha/IMYHbIE OEHbIN
N OKYMeHTapHble LeHHble bymaruv, MHoe MMyLLeCcTBO, B TOM Yucie 6esHann4yHble
AeHeXHble cpeacTBa, 6e300KyMeHTapHble LeHHble ByMarn, My ecTBeHHble NpaBa;
pe3ynbTaTbl paboT U OKasaHue ycayr; oxpaHseMble pe3ysibTaTbl MHTeJIeKTYasIbHOWN
[esaTeNbHOCTN N NPpUPaBHEHHbIE K HUM cpeacTBa MHOUBUAYaIN3aunm
(MHTennekTyasibHas COOCTBEHHOCTb); HEMaTepuanbHble bnara (Nn4dHble
HeuMyLLeCcTBeHHble npasa). 1o gencTeyloweMy NoOpagKy B COCTaB HacnenCcTBa BXOAAT
npuHaasiexaslwue HacnenoadaTesnto Ha AeHb OTKPbITUSA Hac/ieACTBa Beln, Hoe
UMyLLECTBO, B TOM YMUCJ1e UMYLLEeCTBEHHbIe NpaBa 1 0053aHHOCTY, Haxo4swWmecs Kak B
Poccuun, Tak n 3a pybexxom. He BXOAAT B COCTaB HacaencTBa nNpaBa 1 06s3aHHOCTN,
Hepa3pbIBHO CBA3aHHbIE C JINYHOCTbIO HacegonaTens (JIM4YHble HEMMYLLLEeCTBEHHbIE
npasa v gpyrme HemaTtepuasbHble 6n1ara), B HaCTHOCTWU NPaBO Ha aJIMMEHThI, NMPaBo Ha
BO3MelleHne Bpeaa, NPUYNHEHHOI O XXN3HN NN 300POBbIO rpaXKAaHWHa, a Takxe npasa
n 0693aHHOCTK, Nepexon KOTOPbIX B NOPSAAKE Hac/ieAOBaHUSA He A0MNyCcKaeTcs
[EeNCTBYOLWNMUN MPaBOBbIMA HOPMaMW.

OOHOBPEMEHHO C ouWyUleHneM YCTOMYMBOCTU U 3HAYUMOCTM CBOEr0 MOJIOXKEHUS
YYaCTHUKY SKOHOMUYECKNX OTHOLLEHUI nepeLsio n 6eCnoKoncTBO O NMPaBoOBOM
MOJIOXKEHNN HaXXNTbIX UM 61ar nocne ero cmepTu. PacnopaanTbCca CBOMM MMYLLLECTBOM
Ha cJly4an CMepTu MOXKHO NMyTeM COCTaBJIeHNS 3aBellaHnsa (COBpeMEeHHble HOpMbl NpaBa
MPU3HaIOT NPUOPUTET 3aBeLllaHnsa Ha4 HacnedoBaHMEM MO 3aKOHY, MOCKOJIbKY
onpeneneHo, 4To Hac/eACcTBO MO 3aKOHY MMeeT MeCcTo, KOra 1 NOCKOJIbKY OHO He
N3MEeHeHO 3aBellaHneM, T. e. KJIlo4YeBoe 3HaYeHne npnobpeTaeT Bblipa>keHne BoN
HacnegodaTens B 3aBeLllaHUN.

OTMeYy, 4TO COoCTaBJ/IeHNE 3aBELLAHNA HE ABNAETCA UCKIYNUTENbHbIM TpeboBaHnem ons
NMPUHATUA Hac/eaAcTBa, 3TO He 0643aHHOCTb rpakaaHnHa. OnncaHne nMyuwecTea n
Kpyra HacnegHNKOB Mpu XU3HU npencTaBnseT cobon 3aKoOHHOE NMpaBo, KOTOPbIM
HacnepoaaTesib MOXKET U He BOCMNOJ1b30BaTbCA. 3aBellaHne B Hallen cTpaHe, no-
npexxHemy, anseTca 60nbLwon peaKoCcTbto. B 3Ton cBA3M 60NbLUMHCTBO NpeTeHayoLWnxX
Ha NMMYLLECTBO MocJsie CMepTn POACTBEHHMKA AeN1al0T 3TO Ha OCHOBAHMKM 3aKOHa, No
obwmm npaBuiaM, yCTaHOBNIEHHbLIM 3aKoHoAaTesieM. OQHAKO C y4eTOB CJIOXKUBLLUENCS
NPaKTUKKW, HaceLoBaHMeE MO 3aBeLlaHunto apnaeTca bonee NnpeanoyTUTENLHON (POPMON



Hac/sieoBaHUs, MOCKOJIbKY B BOJIbLUMHCTBE ClyvyaeB N36aBNsSeT 0T MHOTMMX CMOPHbIX
BOMPOCOB O Kpyre Hac/eHNKOB, O COCTaBe N BO3MOXXHOM pacrnpeaeneHnm nmyLiecTsa u
np. OOHaKo OTKPbITME HACNeaCcTBa, B TOM YMCAe 1M NO 3aBeLlaHunio, HEBO3MOXHO b6e3
3HAHUSA U MOHUMAHNA 0OLLMX NOJIOXKEHUI HAacNe0BaHUS, YTO A0/HKHO obecrnevynBaThCs
HOTAPUYCOM, OTKPbIBAIOLLNUM Hac/eACTBEHHOE Aesio B Npeaesiax YCTAaHOB/IEHHOr0 CPpokKa
(co IHA cMepTu HacnepoAaTeNss HAYMHAETCSA OTCYET MPONUCAHHbIX 3aKOHOM LLIECTHU
MecsLEeB O NPUHATUSA HacnencTsa)[9l.

HoTapuyc siBnsieTcst UeHTPasIbHON, YTBEP)X AEHHON OENCTBYIOLLNM 3aKOHOAATEIbCTBOM
durypon, obecneymBatoLlen peannsaumio rpa>kaaHamm CBOUX HaceACTBEHHbIX NpaB.
Tonbko 6naronaps HoTapuycy y HaceaHUKOB MOSIBISETCSH BO3MOXXHOCTb NOJTYYNTb
6ecnaaTHO NOJIHYIO UHMOPMALIMIO O BO3MOXXHbIX Cocobax ohopMsIeHNs NpaB Ha
UMYLLIECTBO HacsegoaaTesns, B TOM YMUCe NyTeM NPUHATUA HacsieacTBa Mo 3aBeLlaHuto,
NCMNOJIHMB MOCJ/IEQHIOK BOJIO YMEpPLLEro.

HoTapuyc, obnanasa 3HaHMSAMKU pa3inyHbiX obnacTel npaBa, OKasbiBaeT LOPULNYECKYIO
noAazep KKy no BOMpocaM BCTYMJ/IEHUA B HAC/IeACTBEHHbIE NMpaBa, onpeaesieHns Kpyra
HacneaHMKOB N o6beMa HacieACTBEHHOM MACChl, YyCTAHOBMIEHMS 401N HAC/IeACTBEHHOI0
NMYLLIECTBA KaX[10ro HacsiegHWKa, pa3fena HacneacTBa no CorflalleHnto HacleHUKOB,
Hac/JieloBaHNS BbIMOPOYHOIr0 MMYLLECTBA, NPUHATUA Mep Mo OXpaHe HacieacTea u
yrnpaBJIEHMIO UM, HAaCTYMNJIEHUA OTBETCTBEHHOCTUN HAaC/1eAHUKOB MO A0JIraMm
HacnegogaTens, yC/I0BMSX HAaceqoBaHNA OTAEeNbHbIX BUAOB UMYLLLECTBA, NOpsaKe
ohopMIIEHUSA Nepexoasilero no HacNeaAcTBy UMyLLLECTBA, NpaB 1 06a3aHHOCTEN, 1 Np.

B cooTBeTCcTBUK CO CT. 35 KOHCTUTYumnmn Poccmnckonm depepaumm npaBo HacnegoBaHus
rapaHTUpyeTCsa rocygapcTBoM. Bce rpakgaHe PO nmetloT paBHble npaBa B o6s1actu
HacnenCTBEeHHOro npasa, He3aBUCMMO OT MoJ1a, Pacbl HALMOHANBHOCTU, A3bIKa,
MPOUNCXOXKLAEHNA, UMYLLLECTBEHHOr0 U LOJIKHOCTHOIO MOJIOXKEHUSA, MeCTa XXUTeNbCTBa,
OTHOLLEHUA K penurun, ybexxaeHun, a Takxe gpyrmux obcrtoatenscTs. Bonpocam
HacNenCTBEHHbIX B3aMMOOTHOLWEHMI nocesweHa rnasa VvV 4actm MK PO, koTopas
pacKpbiBaeT OCHOBHbIE MOHATUA U NPUHLUMUMNbLI HAC1Ie4CTBEHHOr O NMpaea, onpeaenss
KJIIO4EBYIO POJIb HOTAPUYCOB Ha BCEX CTaAMAX pacCMaTPUBAEMbIX OTHOLLEHUN: OTMeNYy,
4YTO 3TO He TOJIbKO npouenypa rNMpuHATME Myl ecTBa Npu yYCTaHOBJIEHUN (haKTa
OTKPbLITUS HacnencTBa, HO U cnocobbl Nepefayn NpuHagexawero rpaKaaHnHy
NMYyLLLECTBaA BbIOPAHHBLIM UM NnLuaM (pUsn4ecknM, pPNanNyYecknm, rocyaapcTtay).

Cne,uyeT nMMeTb B BNAY, HTO B Hall AHN KOJINHECTBO Irpa>KiaH, Tak NJin nHa4ve
BOBJIe4eHHbIX B Hac/ieaCTBeHHble MpaBOOTHOLWEHWNA, 3HAYNTEJIbHO YBEJINYNBaAETCA. B
cobCTBEHHOCTU rpa>xxgaH HaxoaonTbCA 0onblIasa 4acTb XWJbS, 3€MeJIbHbIE Y4aCTKMW,



TPaHCNOPTHbLIE CPEeACTBA, LIeHHble ByMaru, 4o/ B YyCTaBHOM KarnuTasie iopuanyeckmnx
nnu, n np. BnonHe onpaBaaHHO 3aKpenieHne 3aKoHod4aTesIeM 3a HOTAaPUYCOM LLIMPOKOIro
Kpyra noJIHOMO4YUIA MO PELLUEHMNI0O BONPOCOM HACNeA0BaHUS pPa3/IMYHbIX BUOOM
nmyuiectsa 1 npas. CNekTp NpaB y HOTapuyca BHYLMTENbHbIN: OT Nepenadn nmyLlecTea
[0 3anpeTa Ha OTYYy>XXAeHne npaB. HoTapuyc O0JIXKEH OMOBECTUTb BCEX BO3MOXKHbIX
HaC/eaHUKOB 0 ByaylleM ohopMAEHUN HacNeaCcTBa M 3alUULLATL UX NPaBa N NHTEpPECHI
B OTHOLLUEHMWN NMYLLIECTBA OT HEMPABOMEPHbLIX MOCAraTeNbCTB JINL, HE MMELLMX NpaB Ha
HacnenoBaHuMe.

HoTapunyc npencraemrtenemMm B pacCMaTpPMBaAEMbIX HacenonaTesns, Tak OTHOLWEHNAX
Ha3blBa€MbIM 3aKOHHbIM BbICTYMNAET NpPaHTOM.

Onsa onoselweHna BCeX HAC/IeQHUKOB, KOHTAaKTHbIMU OAaHHbIMU KOTOPbIX HOTAapUyC He
pacriosiaraeT BBUAOY KaKnx-nmbo npnymH, eCTb BO3MOXXHOCTb pa3MelleHns nHhpopmMaumm
o Hacnepctee B CMU. Takum obpa3om, NOMUMO OTKPbITUSA HAaCc/eaACTBEHHOIO Aena,
HOTapuyc 0653aH IMYHO ONOBECTUTb BCEX BO3MOXHbIX M N3BECTHbLIX MY HaC/Ie4HNKOB,
MPUIOXKUB BCE YCUAUA AN COBNOAEHNA NHTEPECOB MOKONHOI0 N ero HacnegHNKOB.

[anee ocyuwiecTenseTcs c60p HeobxoanMbIX OOKYMEHTOB AJid nepenayun rpas
HacslegoBaHNA 3aKOHHbLIM NMpeeMHMKaM.

MoMnMo 3TOro, HoTapMyc NPOBOAMT OMUCL NMYLLLECTBA, OPOPMISET OTBETCTBEHHOE
XpaHeHne ABMXXUMOro NMMYLLLECTBA, MOXXET NMPOBECTU PACChbIJIKY MOPYYEHUA OPYyruM
HOTapWasibHbIM KOHTOPaM, PAaCMOJIOXKEHHbLIM MO MECTY HaxX0XXOEHUSA HacNenCcTBa;
HaJIOXKNTb 3aNpeT Ha OTHY)XAEHNe HEABUXMMOCTM, @ TakXe NPoBECTU Nnpouenypy
nepenayn NpeanpuaTua Kakum-nmbo nuuam s BPEMEHHOIr0 AOBEPUTENIBHOMO
ynpaBJieHns. Bce 3To HOTapnyC MOXKET AenaTb 415 3alMThbl NpaB 3aKOHHbIX
HaCNeOHUKOB N OPYIrUX 3aUHTepeCcoBaHHbIX 1L (HanpuMmep, KpeanTopos). Ana
oTHeceHus obpaTmBLLUErocs mua K Kpyry HaciegHUKOB, HOTapuyc o6s3aH NpoBepuTb
€ero poACTBEHHbIE OTHOLLEHUSA C HacnepgonaTeneM. 1na oTKpbITUA HacNeACcTBa HOTapuycC
npoBepsieT hakT CMepPTU rpakaaHnHa MMb0o 3aKOHHOCTb BCTYMIEHNSA B CUJTY PELUEHUSA
cyha o0 MpU3HaHUM rpakgaHnHa ymepLmum nytem nctpeboBaHma COOTBETCTBYOLLNX
LOKYMEHTOB. [11 Hac/IeQHWNKOB, 3@a4aTblX, HO HE POAMUBLUMXCA K MOMEHTY OTKPbITUS
HacnencTBa, CPOK Ha MPUHATUE UCHUCNAETCH C MOMEHTa POXKAEHUS.

Peann3ys npaBa Hac/NeaHWKOB, HOTAPUYC He TOJIbKO FOTOBUT N PErNCTPUPYET
3a5BNIEHUSA O NPUHSATUN HACNeACTBaA U Bblaavye CBUAETENbCTBA O NpaBe Ha HAacNeacTBo,
HO VU NPOBOANT Mepbl KOHCYJIbTALIMOHHOIO XapakTepa, B YaCTHOCTU, pa3bsacHSAET
BOMPOChI 0hOpPMJIEHUS HAaCNeACTBEHHbIX NpaB, 0TKa3a OT Hac/JeACcTBa, NPaBoOBbIE



rnocsencTBUs Takoro oTKasa, CoBepLUeHns AeNCTBUN, CBUAETENbCTBYIOLWMNX O
haKTMYECKOM NPUHATUMN HacnencTBa (BCTynJseHne BO BJageHUe namn ynpasreHue
HaceaCTBEHHbIM NMMYLLLECTBOM, MoralleHnsa AoJIroB HacsenonaTens, nosyvyeHns oT
TPEeTbUX NNL NPUYNTAOLWNXCA HacefogaTento CyMM, MPUHATUE Mep MO YNPaBIEHMNIO U
3aWMTe HacNeACTBEHHOro uMyLecTBa)[10]. HoTapuyc, NpUHABLUMA B NPOU3BOACTBO
HacnenCcTBeHHOE Aeno, MHPOPMUMPYET 0 BOSMOXKHbIX pacxofax, CBA3aHHbLIX C yNJaaToun
rocyfapCTBEHHOW MNOLUWINHBI 3@ Bblga4dy CBUAETENIbCTBa O NpaBe Ha HacnencTBo, U
NbIrOTHbLIX YC/I0BUAX 015 OTOEsIbHbIX KaTeropun rpaxkgaH [4]. B uenax ocywecrsneHns
Hac/iegHNKaMn CBOUX 3aKOHHbIX NpPaB U MHTEPEeCOoB Npu nocsaenyruem Ncnosib3osaHum
MPUHATOro0 MMWU B NOpPSAAKe HaCc/eACTBEHHOINO NpaBonpeeMcTBa MMyLLECTBa,
HOTapuycaMmn pa3bAaCHATCS BO3MOXHbIE CrOCobbl Nepenaydn (OTYYXAEHNS) TaKoro
MMyLLeCcTBa, B TOM 4YuCe NyTeM COCTaBJ/IEHMSA 3aBeLLaHNS.

Takum obpa3om, AencTByloLLee 3aKOHO4ATEs/IbHO NOCTEMNEHHO NPOJIMBAET CBET Ha
MHOIMe TeMHble CTOPOHbI HAaCNeACTBEHHOrO NpoLUecca, pa3BUBaeT UHCTUTYT
Hac/sie0BaHUS B YCIOBUSAX COBPEMEHHOW OEACTBUTENBHOCTU, OIHAKO, MNO-NPEXHEMY,
CaMOCTOATENbHOCTb B OCYLLIECTBNIEHUN 3aKOHHbIX NPaB Y4aCTHMKOB HaC/1eACTBEHHbIX
NPaBOOTHOLLUEHWIA OCTAETCA NoJ BONPOCOM.

naBa 2 Buabl HacsieaoBaHUA MO 3aKOHOAATEJNILCTBY
Poccunckon depepaumm

2.1 NpaBoBoOe perysaupoBaHMe HacJsiegoBaHUA NoO
3aKOHY

B COOTBETCTBMU C OTEYECTBEHHbLIM MPaXKAaHCKMM 3aKOHO4ATeNbCTBOM MPU3BaHMe K
HacNenoBaHUIO MOXKET OMnMpeaensaTbCA He TONIbKO BOJIEN HacnenonaTens, Ho U NPSMbIM
yKa3aHueM 3akoHa. HacnepoBaHume No 3aKOHY ABAsSeTCA TeM 06LwmnM NopsaaKkom
Hac/le4CTBEHHOrO NPaBONPEEMCTBA, OCYLLECTBJIEHME KOTOPOro o6ycC/ioBIEHO He
3aBellaTeslbHOWM BOJIer HacegonaTens, a UCKJKYNTENbHO NMpaBuiaMun, 3aKpenIeHHbIMU
B HOpMax HacnenCTBEHHOro npasa. MNpn HacnefoBaHMM NO 3aKOHY BOJIA HacsledodaTe s
He y4YacTByeT B (hOpMMPOBaHUM YCI0OBUI 1 NOpPSAAKA HacNefoBaHUSA, KOTOpble
onpenensT KPyr Hac/IegHWUKOB, 04epeaHOCTb NPM3BaHUA NX K HAcJie40BaHUIO,
pa3Mepsbl f0N1eN y4aCcTUs Hac/leAHMKOB B Hac/1eACTBE, MPENMYLLECTBA NpU
HacnefoBaHUM U Ap. B 4yacTHOCTKM, yCnoBuS N MOPSALOK Hacef0BaHUA MO 3aKOHY



OENCTBYIOT B ClyYasnx, ecaun:

1) HacnepopaTesib He OCTaBw 3aBelwaHus. B aTom cnydae HacnencTBo AOCTaeTCAd ero
poocCcTBeEHHUKaM B nopsaake o4epeaHoCcTu,

2) HacnegopaTeslb OTMEHU COCTaBJIEHHbIE UM 3aBeLaHnNs U YCTPaHWUN nx nencrtene B
KayecTBe OCHOBaHMIM HacnegoBaHUS;

3) 3aBewaHns (04HO, HECKOJIbKO WUJIN BCE) MPU3HaHbl CY10M HELEeNCTBUTENbHbIMU U B
LesioM OTNaJiIM Kak OCHOBaHMA HacnefoBaHMA. 3aBelaHmne MoXXeT BbiTb NPM3HAHO CyA0M
HeOeNCTBUTEsIbHbIM MO UCKY /uLa, eciv B 3aBelaHnn HapyLlaloTCcsa ero npasa uim
3aKOHHbIe MHTepechl. 3aBewaHne MoxXeT OblTb NPU3HAHO HEAENCTBUTENbHBIM LLeJINKOM
NN YacTNYHO. ECnn Npu3HaHbl HeJenCcTBUTENbHBIMU Kakue-nmbo NyHKTbl 3aBeLaHuns,
TO 3TO He 3aTparvBaeT ero ocTtaBlencsa Yyactu. Ecnu 3aBewaHve NnpusHaHo
HeOeNCTBUTEsIbHbIM, TO 3TO He JIMWaeT YKa3aHHbIX B HEM JIML, NpaBa HacefoBaHMSA No
3aKOHY;

4) 3aBelaTesibHble pacnopsaxXeHma KaCaloTCAa Jinllib 4YaCTWM HacsleaCTBa, BBUAOY 4Hero
OCTaBLUAsACA He 3aBellaHHOW YacTb HacneacTea nepexoanT K rnpaoripeeMHMKaM B
nopaake HacnenoBaHUd Mo 3aKOHY,

5) 3aBellaHne COAEPXUT UHbIE PACNOPSAXKEHUS, KOTOPbIe HE YCTPAHAT HacenoBaHus
Mo 3aKOHY B LIEJIOM, KakK, HarnpuMep, pacrnopsi>XeHne o 3aBelllaTelbHOM OTKa3e,
BO3/10)KEHHOM Ha OZIHOr0 U3 HAaC/IeAHUKOB MO 3aKOHY, NPU OTCYTCTBUN B 3aBeLLaHUM
APYrUX YKa3aHU, U3MEHSIOLWWX NOPAL0K HacneaoBaHMs No 3aKoHy, n1nbo
pacropsi>KeHue, nviiaolee onpenesieHHOro HacaeaHKa No 3aKoHy npaBa
HacJsleloBaHUS, HO He OTMeHsLLLee APYrux NpaBua HacsefoBaHWs MO 3aKOHY[11].

Bce aTn CcnTyaunnm npm nx obobLieHnmn ceogaTca K OBYM, NMNO3BOJIAOLWM OornpenesinTb
HacJsiegoBaHMe Mo 3aKOHY KaK Hac/egoBaHune 6e3 3aBelaHnsa nam Nno 0OCHOBaHUAM,
npeanycMoTpeHHbIM 3aKOHOM, HE B COOTBETCTBMUN C 3aBelllaHNEM (BOI'IpEKI/I eMy).

Ncxons n3 npuHuMna 3amTbl MHTEPeCcoB 6/IM3KMX POACTBEHHUKOB YMEpPLLEro,
POCCUNCKNIA 3aKOHOZATESb YCTAHOBUJ1 MepapXMYecKyto o4epeaHOoCTb Hacen0BaHUs no
3aKOHY, KOTOpasi OCHOBaHa B OCHOBHOM Ha CTEeNeHn poAcTBa C HacnegoaaTeNem, T.€.
3aBUCUT OT YMCIa POXKAEHUN, OTAENSAOWNX POACTBEHHNKOB OT POXXAEHUS CAMOro
HacnegonaTens, Npu 3TOM POXKAEHME CaMOro HaceaoAaTens He yYnTbiBaeTCs.

CornacHo cT. 1116 N'K P® K Hac/ie4oBaHUIO MOMYT MPU3biBaTbCA rpa)kgaHe,
HaxogsWwmecs B XXUBbIX Ha OEHb OTKPbLITUA HAaCNeACTBa, @ TakKXXe 3a4aTble NPUN XN3HU



HacnegodaTens n poamBLLUMECS XMBbLIMU MOC/SIEe OTKPbLITUSA HacnencTea. B cooTBeTCcTBMMU
Cco CcT.530 TK PCOCP 1964 r. K Hac/ie4oBaHMIO MO 3aKOHY U3 4YMUCa AeTen, POAMNBLLUNXCSA
rnocsie cMepTu HacnegodaTesid, MOriM NPU3bIBaTbCA TOJILKO ero aeTun. YacTtb TpeTba MK
P® He coaepXunT NoAo0bHbIX OrpaHUYeHnn, cnegoBaTelbHO, K HACNe4o0BaHWUIO, Kak Mo
3aKOHY, TaK 1 No 3aBelaHnio MOryT Npu3biBaTbCA Nt0bble HaCNeaAHUKN, eCcnin OHN Bblan
3a4aTbl NPU XXU3HU HacnegonaTensa u poauanchb XMUBbIMM NOCE ero CMEPTHU.

paxxpaHcknm Kogekc PO ycTaHaB/IMBaeT BOCEMb o4epenen HacneaHuKoB (CT. cT. 1142-
1145, cT. 1148).

K HacnegHukam nepsomn o4yepenmn oTHocaTca Hanbonee 6anM3Kne poaACTBEHHUKN: OETH,
cynpyr n pogutenn Hacneponatens (ct. 1142 K PO).

PoOCTBO - 3TO KPOBHAsA CBA3b MeXAy rpa>kgaHamm, oCHOBaHHasA Ha NMPOUCXOXXAEHUMN.
PoOcTBO onpenenseTcs cteneHaMn n anHnamMmun. CteneHb poacTBa yCTaHaBMBaAETCS
KOJINYECTBOM POXXOEHUN, CBA3bIBAOLWMX POACTBEHHUKOB. pn onpegeneHnn cteneHmn
POACTBa POXXAEHMNE OOHOIM0 N3 HUX (MPUMEHNTENIbHO K HAacNeCTBEHHbLIM OTHOLUEHUSAM -
poXAeHMe HacnenoadaTens) He y4YnTboiBaeTcsa. YeM pganblue 6uonornyecku
POLACTBEHHUKN OTCTOAT APYr OT Apyra, TeM bosibllas cTeneHb poacTBa UX CBA3bIBAET.
Tak, MaTb WU O04Yb COCTOAT B NEPBON CTENEHU POACTBa (MX oTOenseT o4HO poXAeHue -
no4depun), geayLlka v BHYK - BO BTOPOM (OTAesieHbl ABYMS POXKOEHUAMUN - BHYKa U €ro
poanTens), npababylika n NpaBHYK - B TPETbEN (UX OTOENAIOT TP POXKOEHUNS -
rnpaBHyKa, BHyKa u ero pogutens). CBsA3b pOACTBEHHUKOB Yepe3 HernpepbiBHblIe CTerneHu
(poxxaoeHuns) obpasyeT NANHUIO.

PaznnyatoT npsamyto n 60KoBbIE NTMHUN POACTBA. B NpsMon AMHUN POACTBEHHUKN
NPOUCX0AAaT OAWH OT Apyroro. MNpsamMas AMHUA B HanpaB/ieHUN OT MOTOMKOB K Npeakam
Ha3blBaeTCsa BOCXOASALEN, @ OT NPefKoB K MOTOMKAM - HUCXOASLEN.

OcHOBaHMe Hac/leJoBaHUS B NEPBON o4epenn CAy>KaT He TONIbKO POACTBEHHbIE
OTHOLLEHMNS, HO YCTAHOBJIEHHbIE 3aKOHOM (1 NPUPABHEHHbIE K 3aKOHHbIM) CyMnpy>Xeckune
OTHOLLEHUNS, MOCKOJIbKY MEPEXUBLLWIA CYNPYr TakXXe SABASeTCA HAaC/eaHNKOM MNepBoW
oyepenu.

HacnenoHunkun nepBon o4yepenmn no 3akoHy B c/iyvae npuobpeTteHns nMm HacneacTsa
OTCTPAHSAT OT Hac/e40BaHMNA HAaC/IeQHMKOB BCEX MOCNeAYIOLNX o4epeaen.

MNepeyeHb HacNegHMKOB NO NpaBy NpeACcTaB/leHUs, BXOAALWMX B MepByo o4yepenb, B
HacCToslLLee BpeMS He OrpaHMYMBaeTCs MpaBHYKaMK: K Hac/ie4o0BaHMIO Mo NpaBy
npeacTaB/ieHNS KaK HacleAHMKN NepBO o4epean No 3aKoHY MOryT ObiTb NpPM3BaHbI



NOTOMKW HacnepoaaTens 6e3 orpaHN4YeHUs CTENEHbIO POACTBA. DTO O3HAYaeT, 4YTO
MOTOMKM NPaBHYKOB HacnenonaTesis TOXKe BNpaBe HacnenoBaTb Mo npaBy
npencTaBneHus.

Ecnuv oTCyTCTBYIOT Hac/eAHUKN NepBon o4epeamn K HacnenoBaHUO Ha OCHOBaHWUM CT.
1143 'K PO npu3biBatloTCA HacNeQHUKN BTOPOW ovyepenn poacTBEHHUKN No 6oKoBOW
JIHUW: NOJIHOPOOHbIE U HEMOJIHOPOAHbIe BpaTbsa N CECTPbI HacseagonaTens, ero
nenyuwka n 6abylika, Kak Co CTOPOHbI MaTepu, Tak U CO CTOPOHbI OTLa.

PoacTBEHHUKN NO BOKOBOW NMHUM HE MPONCXOAAT APYr OT Apyra, HO nmetT obuiero
npenka. B 6okoBon nnHUM onpegeneHne cteneHn poacTea NPou3BOANTCSA UCHUCTIEHNEM
KOJIM4eCcTBa POXKAEHUN, OTAENAOWMNX POOCTBEHHMKA (B HAalleM Ciy4ae HacnegonaTens)
oT Banmxxanwero obuiero npeaka No NPAMON BOCXOAALEN JIMHNN, @ 3aTEM - OTAENAWNX
3TOro npeaka oT poACTBEHHMKA, C KOTOPbIM YCTaHaBJIMBAETCS CTerneHb poacTsa (B
HalwemMm cyiyyYae HacsiegHuKa), no NpsMon HUCXogsauwen JINHUN.

PoxxaeHune HacnegonaTens BO BHUMaHWE He NpuHMMaeTcs. Tak, bpaT B TpeTben,
JNBOIOPOZHbIE BpaThs - B YHEeTBEpPTOn U T.4.

[leTn NoNHOPOAHbLIX U HEMONIHOPOAHLIX BpaTbeB U cecTep HacnenoaaTens (NIEMAHHNKN
N NNeMSAHHWLbI) HacleayoT Mo npaBy NpeacTaBAeHuUs.

B cooTBeTCcTBUK CO CT. 1144 K PD, ecqin HET Hac/IeAHMKOB NepBOW 1 BTOPON o4yepenu,
Hac/egHNKaMn TpeTben o4epenn no 3aKoHy ABASAIOTCHA NOJIHOPOLAHbIE U HEMNOJIHOPOAHLIE
OpaTbs U cecTpbl poanTenen Hacnegonatens (oaam n tetun). No NpaBy NpeacTaB/eHUS B
OAHHOM CJlyyae HacseayloT ABOOpoaHbie BpaTbsa 1 CcecTpbl.

HacnegHnKamm 4eTBepTOM o4epenmn No 3aKOHY BbICTYNAT POACTBEHHUKN TpeTben
CTeneHn poacTBa - Npagenywkn n npababywkm HacnegoaaTens; NAToM o4epenm -
POACTBEHHUKN YEeTBEPTON CTENEHN POACTBA, T.€. AEeTU POAHbIX NIEMAHHUKOB U
NAeMsHHUL HacnegonaTens (4BOOPOAHbIE BHYKN N BHYYKW) U poaHble 6paTbsa 1 cecTpsl
ero genyuwek n 6abywek (oBoropoaHbie geaywkn n 6abyw Ku); B Ka4ecTBe HaceJHMKOB
LeCcTon o4epenmn - poACTBEHHUKN NATON CTeNneHn poacTBa, T.e. AeTW OBOIOPOLHbIX
BHYKOB N BHy4YeK Hacnegonatens (4BOOPOAHbIE MPABHYKU M NMPaBHYYKN), A€TU ero
OBOOPOAHLIX BpaTbeB 1 cecTep (ABOOPOAHLIE NAEMAHHUKN U MJIEMAHHULUBI) U OeTU ero
ABOOPOOHLIX Aenywek n babywek (aABoopoaHble 44N U TETN).

Ecnum xe HacnegHMKM NpeawecTBYOWNX o4epenen OTCYTCTBYIOT, K Hac/ie4oBaHUIO B
KadecTBe Hac/leJHNKOB CelbMOW o4yepenn npu3biBatoTCA NacblHKN, Nagyepuubl, OTYNUM U
Mayexa HacnepopaTtens (cT. 1145 NK P®). 3Tu nmua He nMelT POACTBEHHbLIX CBA3EN C



HacsegodaTesieM, a TakXXe CBA3eN, OCHOBAHHbIX Ha yCbIHOBNEHUN. OHU NPU3bIBAOTCA K
Hacne4o0BaHMIO MO 3aKOHY JIMWb NOCTOJIbKY, MOCKOJIbKY HET Hac/ieHUKOB BCeX
npeablaywmnx o4epenen. B coorsetcTteum co cT. 1148 rpakgaHe, oTHocALWMECS K
Hac/egHMKaM Mo 3aKOHY, YKa3aHHbIM B CTaTbsaX 1143-1145 MK PO, HeTpyaocnocobHble
KO OHIO OTKPbITUA Hac/eacTBa, HO He BXoAsLmMe B KPYr HacJleQHNKOB TON o4epeaun,
KOTopas npusbiBaeTCs K Hac1e0oBaHUIO, HAaC1eAyoT Mo 3aKOHY BMeCTe U HapaBHe C
HacegHNKaMn 3TON o4Yepeun, ecsin He MeHee roga 4o CMepTu HacnepoaaTens
HaxXoOUNNCb Ha ero MXANBEHUN, HE3aBUCUMO OT TOro, NMPOXXMUBaJIN OHN COBMECTHO C
HacnegogaTesNleM UM HeT.

Tak)xe K HacnefHUKaM Mo 3aKOHY OTHOCATCA rpa>kfaHe, KoTopble He BXOAAT B KPYyr
Hac/ieJHNKOB, YKa3aHHbIX B CTaTbAX 1142-1145 MK PO, HO KO LHIO OTKPbITUSA
HacnencTea ABAAIMCb HETPYLOCNOCOOHBIMU U HE MEeHee roa A0 CMepTu
HacsegodaTesIa HaXoAUNCb Ha ero KANBEHUU U NPOXK1BasIh COBMECTHO C HUM.

Mpn HanM4nUKM opPyrux HacaeogHMKOB MO 3aKOHY OHM Hac/ieayloT BMeCcTe N HapaBHe C
HacnegHUKaMm Ton o4vyepenn, KoTopasd NMpuU3biBaeTCA K HaCc1€eaoBaHNIO.

B criyyae e OTCYTCTBUSA APYrMX HAC/IeAHMKOB TaKne HeTPYA0CNOoCObHbIe VXK ANBEHLbI
HacsiefoaaTesNia HacnedyloT CaMOCTOSATEsIbHO B Ka4YeCTBe HacelHMKOB BOCbMOW
oyepean.

Takum 06pa30M, BCe€ BO3MO>XHble HaCJiIieOHUKW MO 3aKOHY HaMW rnepedmncrsieHbl.

N3 3TOro MoXXHO caenaTb BbIBOA, YTO Apyrue nuua HacslegHUKaMN He ABAAITCA, K
npumepy, TpolpoaHble BpaThbs N CeCTPbl HacnegodaTensa (BHyK WanM BHy4YKa CECTPbl Uan
bpaTa oena nnm, 6abkn HacnepopaTens) - UX oTAENSeT NATb POXKAEHUN, HE CHUTaS
POXAEHNA HacnenoaaTens, T.e. OHN POOCTBEHHUKM LLIECTON CTeneHn poacTBa.

He saBnaTCS HacneaHUKaMnM 1 TPOOPOAHbIE MNAEMAHHUKN N MAEMAHHNULbI (MPaBHYKN
cecTpbl, bpaTa oena nnm 6abkn HacneponaTens).

2.2 XapaKTepucTUKa HacsenoBaHue No 3aBeLlaHuio

Mpexxae 4yemM Mbl NEpenfieM K XapakTEPUCTUKE NOHATUS 3aBeLLLaHNS, cefyeT OTMEeTUTD,
4TO B OPUAMNYECKON NUTepaType AaHHbIA TEPMUH HE MMeeT 0lHO3HAYHOro BOCNPUSATUS.
C OQlHOI CTOPOHbI - MPAKTUYECKON - Mo4 HUM criegyeT MOoHUMaTb JOKYMEHT, B KOTOPOM
HacnefnopaTeNb CAenasn onpenesieHHbIE PACMOPSXXEHUs, a C APYron - TEOPETUKO-



rNnpPaBoOBOW - 3aBeLlaHne ABNAAETCA PpUAN4YeCcKnM pakToM (KOHKPETHOE XXN3HEHHOoEe
06CcTOATENLCTBO) B BUAE IOPUANYECKOr0O akTa (AencTBuSA), Haan4me KoToporo
orocpenyeT nocsae cCMepTn HacnegodaTensa BOSHUKHOBEHME HAaCNeaCTBEHHbIX
MPaBOOTHOLLUEHUN.

B aTOW CBA3M cnenyeT OTMETUTb, YTO, yNnoTpebnsas AaHHbIA TEPMUH, Mbl OOJIKHbI
YTOYHATb, B KAKOM 3HAa4YeHMN rOBOPUM O HeM. Mo3ToMy CHayasla NpoaHanm3npyem
3aBellaHne Kak lpuanyecknin @akT, a 3aTEM - KaK AOKYMEHT.

MNopn 3aBellaHMeM criegyeT MoOHUMaTb OPUANYECKN 3HaYMMble 0eNCTBUSA (P1U3n4ecKoro
nmua (rpakgaHmHa, MHOCTPAHHOI O rpakaaHuHa n nuua 6e3 rpa>kgaHcTea) no
pacrops»XeHNIo NpuHagiexxawmmMmm emy NMyLLeCcTBEHHbIMUY, a B psAfe CllyyYaeB
HeUMYLLEeCTBEHHbIMU NpaBamMm N 0693aHHOCTAMN Ha CyYan CBOen CMepTu[12].

FOpuanyeckas XxapakTepUCTUKa 3aBeLlaHuns:

1) oTHOCUTCS K topUaNYEeCcKUM hakTaM KaTeropmm ogHOCTOPOHHUX CAENOK, T.e. C/ly4aes,
Korga A/ BO3HMKHOBEHNS NPaBOOTHOLLEHNSA AOCTAaTOYHO BONIEN3bABAEHMS 0QHO N1La,
B HalLleM BapuWaHTe - Hac/llegodaTens;

2) HOCUT XapaKTep CPOYHOM CAENKN Mo OTNlaraTesibHbIM YC/I0BMEM. BO3MOXHOCTb
BCTYMJIEHUSA B NpaBa HacsiegoBaHWs 00yC/IOB/IeHa HACTYMIeHUEM KOHKPETHOro
obcToATEeNbCTBA - CMEPTbio HacnenonaTens, 6e3 3Toro cobbiTs haKT COCTaBNEHMUA
3aBellaHnsa He ByeT MMeTb HUKAKOro IopUANYECKOro 3HaYEeHUS;

3) obnagaeT CBONCTBOM (hUAYLIMAPHOCTU, T.€. MOXKET BbIMOJIHATLCA TOJILKO JINYHO. B
JAHHOM C/ly4yae nMmeeTcs B BUAy, YTO COCTaB/ieHNe 3aBellaHns He JonycKaeT
NCMNOJIb30BaHUA NHCTUTYTa NPeacTaBUTeNbCTBa (HM 3aKOHHOM0, HX JOrOBOPHOT0);

4) TpebyeT Hann4nga y 3aBewtaTtens nosHon geecnocobHocTn. JInuo Ao/ »KHO nmbo
AOCTNYb coBeplieHHoneTunsa (18-netuns), nnbo coctoaTb B bpake A0 AOCTUXKEHUSA
AaHHOro Bo3pacTa, Mbo 6biTb SMAaHCUMUPOBAHHLIM, @ Tak>Xe He BbiTb MPU3HAHHbLIM
CYAOM MNOJIHOCTbIO HEEEeCNOCOOHbIM NN OrpaHNYEHHO AeecnoCobHbIM. B topngnyeckon
nuTepaType BONPOC O JIMLLEHNN BO3MOXXHOCTU HECoBepLeHHoNeTHUX oT 14 no 18 neT, a
TaK>Xe OrpaHNYeHHO AeecrnoCcobHbiX COBEpPLUATb 3aBeLlaHne ABASEeTCS OCTPO
AVNCKYCCNOHHBIM, MOCKOJIbKY, COFJTaCHO HOPMaM rpa>k4aHCKOro 3aKoOHO4aTeNbCTBa,
OaHHbIe MUa HageNeHbl PSAAOM NPaBOBbIX BO3MOXXHOCTEN, MO3BOJIAIOLLNX UM
peann30oBbIBaTb OCTAaTOYHbIA KOMMJIEKC MMYLLECTBEHHbIX NpaB (Hanpumep, Npasa
HecoBepLlleHHoNeTHero oT 14 go 18 neT pacnopsa»xaTbCq COBCTBEHHLIM 3apaboTKkom);



5) coBepllaeTcs 6€3 y4acTusa TpeTbux nuy, (MPUHLWA pa3aesibHOCTU COCTaB/IEHUS
3aBellaHuns). B npakTukKe BCTpeYvaloTcs cyvyan, Koraga aviua, Bnageowme nMyLLecTeBoM
Ha NpaBe obuien cobCTBEHHOCTU (HanpMMep, Cynpyrn), »xenarT COCTaBUTb COBMECTHOEe
3aBellaHne, 0HAKO YKa3aHHoe 06CToATeNbCTBO NMPU3HAETCSH 3aKOHOM HeZlonyCTUMBbIM;

6) Npn CoCcTaBNEeHNN 3aBeLLLAHNS 3aKOHOAATEeNbCTBO He TpebyeT NoATBEP)XAEHUSA NpaBa
cobCTBEHHOCTU Ha 00bEKThI FPaXAaHCKNX NpaB, KOTopble byayT nepexonnTb B Nopsake
HacnenoBaHUs. TeM caMbIM 3aKOHOZAaTesb NOMbITANICS MAaKCUMasibHO YNPOCTUTb
npouenypy peaansaumnm npaBa 0CTaBUTb PAacropsXKeHMs Ha Clyvai cBoen cMepTu 6e3
[OMONHUTENIbHBIX OPraHN3aLMOHHO-TEXHNYECKMX (DOPMasIbHOCTEN;

7) Npu CcoBepLUEeHNN 3aBeLlaHNs A0MYyCKAeTCsA BO3MOXKHOCTb Pacropsi>KeHUs noka ete
HE UMeLWNMNCS Y HacsiegoaaTens B HaJIM4YnUmM UMYLLLECTBEHHbIMU U HEUMYLLIECTBEHHbIMMU
npaBamu. MpeanonaraeTcs, YTO yKa3aHHble 61ara MoryT BO3HUKHYTb B byayllem, a
NOTOMY 3aKOH, MaKCUMasnbHO nbepanbHO NoAX0oAs K PEeLIeHN0 AAaHHOro BOnpoca, He
3anpellaeT KOHKPETHO yYKa3aTb BUAbl MMYLLECTBA, KOTOpble 3aBellaeT HacnegoaaTess,
XOTS Y HEro UX HeT B HaNN4nu;

8) B OTHOLIEHNN BO3MOXXHOCTWN COCTABJ/IEHNSA 3aBeLLaHNS 4eNCTBYET NPUHLKN ero
ceobopbl. OH nMmeeT Hanbonee cepbe3Hoe 3Ha4YEHNE B paMKaX NpPaBOBOro
perynmpoBaHns AaHHOro MHCTUTYTa HaCc/eaACTBEHHOrO NpaBa, MO3TOMY UCC/leayeM ero
bonee peTanbHO.

®opMa 3aBelaHusl. Bbille Mbl OCTAHOBUJINCb Ha XapaKTEPUCTUKE NMOHATUSA U
lOpPMANYECKUX CBONCTB 3aBELLAHNSA, KOTOPbIE PACKPbLIBAIOT €ro CyLLHOCTHbIE U
cogep)xaTesibHble CTOPOHbI. [Jasee HaM HE0OBX0AMMO OCTAHOBUTLCSA Ha 06LLINX
TpeboBaHUAX 3aKOHO4ATENbCTBA, NPEeAbABJIAEMbIX K MOPAAKY 0POPMIEHNS 3aBeLlaHus,
NpUYeM Mbl NPOAHANM3UPYEM JINLLb Te MO3MLMK, KOTOopble KacatoTcsa toboro s
3aBelaHnin He3aBMCKMMO OT ero BuAa, a B gasibHenweM nccregyemM ocobeHHoCcTn hopMm
Pa3NYHbIX 3aBeLLaHWUIA.

TpeboBaHus, NpeabaABAAEMble K NOPSAAKY 0pOPMIIEHNSA 3aBELLAHMS.

Bo-nepsbix, 06593aTeNbHO NUCbMeHHas opMa 3aBelwaHns. B otanymne, Hanpumep, oT
psfa rocyaapcTB UCAMCKOro MmMpa, B KOTOPbIX BO3MOXXHO OrJlalleHne cBoewn nocrnenHen
BOJIN HacnepoaaTesna B NpUCYTCTBMU HECKOJIbKUX CBMAETeNen n atoro bynetr
AO0CTaTO4HO, 4TOObI 3aBEeLlaHe NMENo IPUANYECKYto cuny, B Poccmm He gonyckaeTcs
BbINOJIHEHNE 3aBeLllaHNsa B YCTHOW hopMe.



Bo-BTOpbIX, 06513aTENbHO HOTapuasibHOEe yAOCTOBEPEHME 3aBelaHns. HoTapuyc B
Poccunckon ®epepaumnm aBnseTca LOJKHOCTHLIM JIMLLOM, Hafe/leHHbIM MpPaBoM
COBepLEeHNsA pa3/InYHbIX NPaBOBbIX ENCTBUW, KOTOPbIe NpUAAl0T 3TUM AeNCTBUAM
Bbosiee BbICOKYIO IOPNONYECKYIO 3HAYMMOCTb. B KavyecTBe NCKIIOYEHUI foNyCcKaeTCs
yOOCTOBEpPEHME 3aBeLlaHns nLamMmn, KOTOpbIM Takoe NpaBo NpenocTaB/eHo
3aKOHOO4aTeNbLCTBOM (r/1aBbl OPraHOB MECTHOIM0 CaMoyrnpaB/iEHUA N KOHCYJIbCKUX
y4ypexneHun Poccnmnckon depepauynmn), ux LENCTBUA aHANOMMNYHblI 4ENCTBUSAM
HOTapMyCOB.

HecobnogeHune BblLLUEYKa3aHHbIX Tpe6OBaHI/IIZ O NMNCbMEHHON dopme 1n oba3aTenbHOM
HOTapWaJibHOM yOOCTOBEPEHNN 3aBEeLLaHNA BJIEKYT B COOTBETCTBUN C ,El,e|7ICTByPOLLI,I/IM
3aKoHOOaTeNbCTBOM €ro HN4TO>XXHOCTb, T.e. pnan4eckoe 6e3pa3n|/|q|/|e n
HEBO3MOXXHOCTb MPUHATUA HacneacCcTBa 3aMHTeEpPEeCOBaHHbIMU NNUaMN[13].

B-TpeTbux, Npn yoocToBepeHUN 3aBeLlaHnsa MOoryT NpUCcyTCTBOBaTb cBngetenn. B page
C/lyqaeB UX Hannyme asnseTca obs3aTesibHbIM, HanpuUMep, Npu yaoCTOBEPEHNM
3aBeLllaHuns amuamMmy, KOTopbiM Takoe NpaBo NpefocTaB/ieHO 3aKOHOM, B YaCTHOCTMU
Ha4asZIbHUKOM UCNPABUTENIbHOIO YYPEXAEHNSA B OTHOLLIEHUN 3aBeWaHUN OCYXKAEHHbIX K
nuuweHuto ceoboabl. YCTaHaBMBasa Takoe NnpaBusio, 3aKoHoAaTeNb npecnenosan
OBONCTBEHHbIE Lesn: C OAHOW CTOPOHbLI, CO34aHMe rapaHTUN HacnegonaTesnto, KOTOPbIN
xenaet obesonacnTb Byaywinx HacNe4HUKOB B CJly4ae BO3SMOXXHOIM0O OCrapuBaHus
3aBeLllaHns CO CTOPOHbI 3aUHTEPECOBaHHbIX JINL, @ C APYron - Npu obsA3aTeNbHOCTH
NPUCYTCTBUA CBNAETeNnen rapaHTupyetca cobnogeHne ycTaHOBJIEHHON 3aKOHOM
npouenypbl yooCTOBEPEHUSA 3aBELLaHNS.

3aKOH OrpaHN4YMBaAET BO3MOXXHOCTb psAfa JINLL BbICTYMNAaTb B KA4eCTBe CBUAETENe Npu
yA0CTOBEPEHUN 3aBELLAHMS:

1) HoTapuyc (nnuo, yaoocTtoBepstoLllee 3aBellaHme);

2) nnyo, B MoJib3y KOTOPOIro caeJiaHbl 3aBellaTeJIbHbIE paCnopdaXeHnad, Cyrnpyr, oeTu
poontTenn Takoro Jsinmda,

3) nuua, He obnagaowme geecrnocobHOCTLIO B NoJHOM obbeme (Hanpumep,
ManofneTHune);

4) HerpaMmoTHble;

5) nuua ¢ PU3n4ecKnMmM HegoCTaTKaMU, KOTOPbIE SIBHO He MO3BOJISIIOT UM B MOJIHOW Mepe
0CO3HaBaTb XapaKTep npoucxonsauwero (Hanpumep, ciensle, rayxme u ap.);



6) nuua, He BrlagewwWme B 4OCTaTOYHOW CTEMNEHUN A3bIKOM, Ha KOTOPOM COCTaBJIEHO
3aBelaHue (3a NCKIIDYEeHMEM 3aKpPbITOro 3aBellaHuns, T.e. TaKoro, KotTopoe
yOOCTOBEPSETCA HOTAapUyCcoM B 3aKPbITOM KOHBepTe 6e3 03HAaKOMJIEHUS C ero
comep>XaHuem);

B ToM cny4ae, Korga Haanyme cenpeTend no 3aKoHy ABAEeTCS obsa3aTesibHbIM, TO €ro
OTCYTCTBUE, a TaKXe HeECOOTBETCTBME BbllLleyKa3aHHbIM TpGﬁOBaHVIFIM, B/ie4veT
BO3MO>XHOCTb OCrnapmnBaHnA B hanbHenweM 3aBellaHnsa B cyne.

B-4yeTBepTbiX, NPpM YAOCTOBEPEHUN 3aBELLAHNSA UL, UMEOLLNX (PU3NYECKMe HeJOoCTaTKW,
HEerpaMoTHbIX, CTPadaloLWmnX TsHKeNbiM 3aboeBaHNEM, HE MO3BONAOLLMM
cobCTBEHHOPYYHO NMOANMNCaTb AaHHbIA AOKYMEHT, BO3MO>XHO NCMOJIb30BaHMe
pyKomnpukiagynka - mua, Kotopoe oT MMEHW HacnenonaTens BbiNOJHUT AEeNCTBUS,
CBSI3aHHble C MpaBUJIbHbIM ochopMIeHNEM 3aBeLlaHnsA. B 3ToM criydyae B 3aBeLLaHNK
YKa3bIBalOTCA NPUYUHBI, MO KOTOPbLIM HacsegonaTelb He CMOIr NoANUCaTh 3aBeLlaHne, a
Takxe aMnansa, Ms, oTYECTBO N MECTO XUTENbCTBaA PYKOMNpuKIagyimka B
COOTBETCTBUM C AOKYMEHTOM, YAOCTOBEPSAIOLLMM €ro JIMYHOCTb. [pegnonaraeTcs, XoTs
3TO M NPSIMO HE YKa3aHO B 3aKOHE, YTO K PYKOMPUKIAAUYNKY OOSDKHbI NPeabABAATLCA Te
»Xe TpeboBaHUIO, 4YTO U K CBMAETENIO, YAOCTOBEPSAOLWEMY 3aBellaHne. B-naTbix, npw
COCTaBJIEHMN 3aBellaHns B 06A3aTeNIbHOM MOpsAAKe YKa3biBalOTCst MECTO U AaTa ero
YAOCTOBEPEHUSA, NCKJIIOYEHNEM ABNISETCA INLWb 3aKPbITOE 3aBeLlaHue.

FOpuanyeckan XxapakTepucTuKa oTAesbHbIX BUAOB 3aBellaHuii. [lencTeyollee
3aKOHOAATEeNIbCTBO AOCTATOYHO NnbepasibHO NoAXoaAuT K npobreme pernameHTauum
BO3MOX>XHOCTW COCTaB/IEHMS Pa3/INYHbIX BUAOB 3aBellaHni. Bce oHM nogymnHs0TCA
OTAENbHbIM lOPUANYECKUM TpeboBaHNAM, KOTOPbIE YCTAaHABINBAIOT CrelnaibHyo
hopMy 1 NopaaoK UX coBepLueHUs. Mbl y)xe paccMoTpenn obuime TpeboBaHUS
3aKOHO4aTesNIbCTBA, KOTOPbIE NPeabsABAAIOTCA K loboMy BMAY 3aBeLLaHNs, NO3TOMY
nepBoHa4vasibHO onpeaenm 3T BUAbl, @ 3aTEM OCTAaHOBMMCS Ha XapaKTepucTuke
Ka)XKgoro 13 Hux.

Buabl 3aBewaHnin: 1) obbi4HOE (HOTapunasbHO YyAOCTOBEPEHHOE) 3aBellaHune; 2)
3aBellaHune, aHaJIorMyHoe HoTapmMasibHO yOOCTOBEPEHHOMY; 3) 3aBellaHue,
NnpUpaBHEHHOE K HOTapuasibHO YOOCTOBEPEHHOMY; 4) 3aKpbITOE 3aBewaHune; 5)
OaHKOBCKOe 3aBellaHune; 6) Ype3BblHalHOEe 3aBellaHune.

FOpnonyeckasa xapakTepucTmka HoTapuasibHO yAOCTOBEPEHHOro 3aBeLaHuns.

1. YoocToBepsieTCcs cneumnasbHO YNOJHOMOYEHHbIM A0JIKHOCTHbLIM JINLIOM — HOTapuycomMm
(rocymapCTBEHHbIM UIN YaCTHbIM), PYKOBOACTBYOLLMMCS B CBOEN ONEATENbHOCTHU



OcHoBaMu 3aKoHOOaTes/IbCTBa O HOoTapuaTe 1993 r., a Tak)XKe BeAJOMCTBEHHbIMM
HOPMaTUBHbLIMN AOKYMeHTaMn MnHucTepcTBa loCcTuunum PO.

2. CBegeHus o6 yaoCcToBepeHHOM 3aBeLLaHNN BHOCATCS B COOTBETCTBYOLWMNI peecTp
HOTapuaJibHbIX OENCTBUN.

3. 3aBellaHne MoxXeT bbITb COCTaBNEHO CaMUM HacsenoAaTesIeM UM HOTAapPUyCoM, Npu
€ro COBepLUeHNN AOoMYyCKaeTCss NCNO0JIb30BaHNE PYKOMUCHOIN0 UCMOJIHEHUS, @ TakXe
Pa3/INYHbIX BCMOMOraTesbHbIX TEXHUYECKMX NMeYvyaTalowmx cpeacTs (Nne4aTHas MalLUHKa,
NepPCOHasibHbIN KOMMbIOTEP C BbIBOAOM MHMOPMaLMKN Ha NPUHTEP).

4. MNepen nognmMcaHneM 3asellaHme OOJIXKHO ObITb JINYHO nMPo4YNTaHO HacdJslegonoaTesieM.

5. Mpn HEBO3MOXXHOCTWN NPOYTEHUS (B CUJTY HEFPAMOTHOCTU, claboro 3peHus un ap.)
TEKCT 3aBeLlaHns ornalaeTcs HOTapuycoMm, 0 YeM B 3aBeLLLaHUN NesaeTCs
COOTBETCTBYIOLIAA 3aNUChb C YKa3aHUEM NPUYNH HEBO3MOXXHOCTY NPOYTEHUS.

6. 3aBeLlaHne J0XKHO OblTb COBCTBEHHOPYYHO NOAMNMMCAHO HacnedoAaTeNeM, Npu
HEBO3MOXXHOCTU BbIMOJIHEHUSA AAHHbIX AENCTBUIA UCMOJb3YeTCs NOMOLLb
pyKonpuknaa4dunka. Mo npasuiam oCyLLECTB/IEHNUA HOTapuasibHbIX AEACTBUNA NOANUCH
J[OJKHa BKJtoYaTb B cebst haMunmio, MMsa, 0TYECTBO MOJIHOCTLIO U POCMMUCH
HacnenomaTens.

7. Mpn NpUCyTCTBUM BO BPEMSA COBEPLUEHMS 3aBELLaHNA CBUAETEsNIEN OHW NOAMUCHIBAIOT
TEeKCT 3aBellaHuns, HoOTapuycC yKasbiBaeT Ux aMnamm, uMeHa, otT4ecTBa, MecTa
XXNTEeNbCTBa B COOTBETCTBUN C AOKYMEHTOM, YAOCTOBEPSAIOLLNM INYHOCTb.

8. PyKonpukiagyuk n cenaetTenn (ecaim oHU NPUCyTCTBYIOT NPU YAOCTOBEPEHWUM
3aBellaHna) nog Pocrnnchb NpeaynpeXxaatTcs 0 HeAoNYyCTUMMOCTM pa3rfalleHns TalHbl
3aBelaHuna. KopuanyeckuMmn nocneacTBUSAMU TakKUX OENCTBUIN BNSIETCA BO3MOXXHOCTb
JanbHeNLero NPUBIEYEHNS YKa3aHHbIX 1L, K FPaXKAaHCKO-MPaBoBO OTBETCTBEHHOCTM.

9. HacnepopaTenio noa pocnucb (MMbo moanncbIBaeTCAa PyKONMpUKAaayimK) obbaBasaoTcs
MOJIOXKEHMSA 3aKOHOAATeNbCTBa 0 HeobxoammMom (obA3aTeNlbHOM) Hac/ieaoBaHUN,
COrjlacHO KOTOPOMY CYLLLEeCTBYeT KPYr counasbHO BAM3KNX Nnu, HacnenyLwmx 4010 B
MMYLLECTBE BHE 3aBMCMMOCTU OT COAEPXKAaHUA 3aBeLlaHNs, TNLIALWEro nan
OorpaHuMyYmBaloLLEro Nx B NpaBe Ha HacnenCcTBo.

FOpnanyeckas xapakTepucTrKa 3aBeLlaHns, aHaJIorMYHOro HoTapuasbHO
yA0OCTOBEPEHHOMY. 3aKOHO4aTEeIbCTBOM NpeayCcMoTpeHa BO3MOXKHOCTb COBEPLUEHUS
3aBeLllaHNi, aHaNorn4YHbIX (TOXXAECTBEHHbIX) HOTAapWasbHbIM. B IaHHOW cUTyauuu



3aBewaHnAa yooCctoBepAdaoTCAa AOJ/IKHOCTHBIMU J1IMUaMU B rnopdaake, npeaycMoTpeHHOM
Onsa ocywecTtBineHna HoTapuaJibHbIX nencTeun, n BJ1IEKYT ropungmn4eckmne nocsienqCcreuns,
TOXOeCTBEHHbIE TOMY, KaK eCJln Obl 3aBelWlaHne yOOCTOBEPAJZIOCb HOTAaPUyCOM.

3aKOHOM NpefyCcMOTpPeHO ABa TakuUX Ciy4as:

1) Nnpn OTCYTCTBUN B HAaCeNleHHOM NMYHKTe HoTapuyca 0643aHHOCTM No YAOCTOBEPEHUIO
3aBelaHnn UCMOJIHAKT YNOJIHOMOYEHHbIE A0/IKHOCTHbIE IMLL@ OPraHOB MECTHOro
camoynpassieHns. HopMaTUBHOMN OCHOBOW COBEPLUEHUNIN YKA3AaHHbLIX OEeNCTBUN ABNAIOTCS
'K PO, OcHOBbI 3aKOHO4aTeNIbCTBa O HOTapuaTe, npmkas MmnHiwocTta Poccum ot 27
nekabpsa 2007 r. Ne 256 «O6 yTBEpXAeHUN NHCTPYKLMK O NOpsSAKe COBEPLUEHMNS
HOTapuaJibHbIX 0ENCTBUW raBaMn MeCTHbIX agMUHUCTPALNA NocesieHnn u
MYHULUWMANbHbIX PaNOHOB U CreynasibHO YNOJHOMOYEHHbIMU OO/IXKHOCTHLIMWU JINLAMU
MEeCTHOro caMoynpaBJ/ieHUs NOCEeNIEHNN N MYHNLUNAIbHbIX PANOHOB»;

2) Npn BO3SHUKHOBEHMN HEOBXOOMMOCTU COBEPLLUEHNS 3aBeLLaHNA 3a Nnpeaenamm
Poccuninckon depepaunm Ha TEPPUTOPMN MHOCTPAHHOIO rocydapcTBa BO3MOXXHO
OCYLLEeCTBJIEHNE YKa3aHHbIX OENCTBUN OOJIKHOCTHLIMU IMLLAMN KOHCYIbCKNX
yypexxaeHun Poccmnckonm depepaumm 3a pybexxom. HopmMaTUBHOM OCHOBON ABASETCH
KOHCYIbCKNIA yCTaB, KOTOPbIN onpeaenseT KOMMNeTEeHUNO N NOPAAO0K OCYLLLECTBIEHNS
OAHHbIX OENCTBUN YKa3aHHbIMUN YyHYPEXOAEHNAMMU.

FOpuanyeckas XxapakTepucTuka 3aBeLllaHuns, NpupaBHEHHOro HOTapuasibHO
yAOCTOBEPEHHOMY.

Ocob6eHHOCTbIO AaHHbIX BUOOB 3aBeLaHUN ABASAETCA TOT PaKT, 4TO OHN He MOryT ObITb
coBepLleHbl B 06bI4HbIX YCIOBUSAX, BO3MOXXHOCTb UCMNOJ/Ib30BaHMA TakKoro snaa
3aBelaHns, Kak NpaBunfo, CBsi3aHa C HETUMUYHOW CUTYauKnen, B KOTOPOW oKa3aJsics
HacnepoadaTesib U KOTOpPas BbiHYyXAaeT ero 06paTuTbCAd MMEHHO K TaKOMY BapuaHTy
y0OCTOBEPEHMNS 3aBeLlaHuns.

1. 3akKoHOOaTEeNbCTBO NpeaocTaBAsgeT NpaBo yo0CTOBEpPEeHNS 3aBeLwaHnun cneagywowmnm
OOJIKHOCTHbLIM /I aM B OTHOLLUEHWUN OI'IpG,EI,GJ'IGHHOVI KaTeropmm Cy6'bEKTOB:

1) HaYaNbHUK roCnNnUTans, raBHbIN Bpad CTaLuMOHAPHOro sie4ebHOro yuypex oeHus
(6onbHULUbI, rOCNUTans, AoMa NpecTapesbiX U MHBAJINAOB, MHOIO Y4YpEXXAEHUS), ero
3aMecTuUTeNlb N0 MEeAULMHCKON YaCTW, AeXYPHbIA Bpay — B OTHOLLUEHWW UL,
HaxXOoOALWNXCA Ha U31eYEeHUN B AAHHOM YHPEXXAEHUN NN NPOXXNBAIOLLNX B HUX;



2) KanuTaHbl HAXOAALWMNXCS B NJaBaHWM Cy40B, niaBatowmx noa NocygapCcTBEHHbIM
dnarom Poccun, -B OTHOLWIEHNK rpakaaH, npebbiBatloWwnx Ha 3TOM cygHe. Kak
npencraBngeTCs, B Ka4eCTBe TaKOBbIX MOryT BbICTYMaTb KaK YJjleHbl KOMaHAbl, TaK U
MHble Nnua (naccakupbl, 1Mua, CONpoBoOXAaoLWmMe rpys, u ap.);

3) Ha4YaNlbHUKWN pa3BefOoYHbIX, aPKTUYECKUX N NHbIX dKCMeanuUnin - B OTHOLIEHUN Y1eHOB
YKa3aHHbIX 3KCnegnuumnuin (HO He MeCTHOro HacesieHus);

4) KOMaHOUPbI BOMHCKNX YaCTen - B OTHOLLIEHUU: @) BOEHHOCYXaLnX (Kak
npeacTaBAseTCs, HE TOJIbKO CPOYHOW Cy>KObl, HO U BCEro JIMYHOro CoCTaBa
noapasfesieHns), a B MecTax pacrosloXXeHUs BOMHCKUX YacTen, rae oTcyTCcTByeT
HOTapuyc, Takxxe 0) nuu rpa>kgaHCKoro nepcoHana; B) Y1eHOB CeMeN BOEHHOCYXaLLNX
N rpa>4aHCKoro nepcoHana;

5) Ha4YaNbHUKN MECT NneHnsa cBoboabl - MCNPaBUTENbHbLIX KOJIOHUIA Pa3IM4HOro
pexunma, Tiopem n gp. (mcxoas n3 6ykBasbHOro TOJIKOBAHMSA 3aKoHa, C/IeACTBEHHbIE
N3019TOPbI N N30N1ATOPblI BDEMEHHOIO CoAep>XaHUs He BXOASAT B 3TOT NepeYveHb) - B
OTHOLLUEHUWN NNLL, HAXOAALWMNXCS B YKA3aHHbIX YYPEXX AEHUSNAX.

3aKJn4yeHue

Ctatbsa 1110 yacTum TpeTben 'K PO Brnepsble B UCTOPUN OTEYECTBEHHOMO rPa)Ka4aHCKOro
3aKoHO4aTeNIbCTBa 3aKpenunia NoHATNE Hacsieg0BaHNSA KakK YHUBEPCAJIbHOr O
npasonpeeMcTBa: "llpn HacnegoBaHMM UMYLLECTBO yMepLlero (HacnencTBo, Hacnen
CTBEHHOE MMYLLECTBO) NepexoauT K APYyrnMm nmuam B Nopsaake yHUBepcasibHOro
rnpasonpeeMcTBa, TO €CTb B HEM3MEHHOM BUAe KaK equHoe Lesioe 1 B OOVH U TOT Xe
MOMEHT, eC/in N3 npaBua HacTosuwero Kogekca He cnenyet nHoe".

Heobxoanmo caenatb OroOBOPKY, YTO B MUPOBOW IOPUANYECKON OOKTPUHE U MPaKTUKe
MPUHATO BblAENATb ABa OCHOBHbLIX NoAX0o4a K onpefesieHNIo CyLl, HOCTU HaceLoBaHUA.
B cTpaHaxXx KOHTUHEHTa/IbHOro Npaea, B TOM 4uca e B Poccunckonm degepauyun,
HacsiefoBaHME NOHMMAETCHA KakK Pa3HOBMOHOCTb YHMBEPCAJZIbHOro rnpasornpeemMcTBa.
HNaHHag To4yka 3peHuns bepeT Havyasno B K1laCCMYECKOM PUMCKOM MNpaBse, rae B nue
HacsegHNKa BUOEeNn NpPoao/HIKEHNE IOPNONYECKON JIMYHOCTU HacnepgonaTens.

Bce OCHOBHbIe MONIOXKEHUSA HAacNeLCTBEHHOro npasa 3akpenseHbl B |l YacTu
pa>KgaHCKOro Kkogekca P®. Ix MoXXHO onpedennTb ciegyowmm obpasom:



- HaCcNenCcTBO NepexoanT K ApYyruM nvuam B nopsigke yHMBepcasibHOro npaBonpeemMcTBa,
T.e. B HEN3MEHHOM BUAE KakK enHOoe Liesioe N B OAUH U TOT K& MOMEHT;

- B COCTaB Hac/ieACTBa BXOAAT NPUHAA/eXaBllme HacsiefoaaTesnto Ha AeHb OTKPbITUSA
HacneacTBa BELWW, MHOE UMYLLECTBO, B TOM YNC/€ UMYLLECTBEHHbIE NpaBa 1
0653aHHOCTN KpoMe npaB 1 06A3aHHOCTEN, HEPA3PbLIBHO CBSA3AHHbLIX C JINYHOCTbLIO
HacnegopaTens;

'K PO BbigensgeT ABa OCHOBaHUA Hac/enoBaHUA - 3aBellaHne 1 3aKOH 1 3akpennsaeT
OCHOBHbI€ MPUHLUMNbI HAaC/1Ie40BaHUA MO 3aBeLlaHUIO U NO 3aKOHY;

HacnepnoBaHue no 3akKoHy ABASETCH TeM 06LMM NOPAAKOM HaCNeaCTBEHHOIO
npaBonpeemMCcTBa, OCyLLEeCTBeHne KoToporo obycnoBaeHo He 3aBellaTeNbHON BOJIeN
HacnemonaTens, a UCKJIYUTESIbHO NMPaBUIaMun, 3aKpPenaeHHbIMN B HOpMax
HacneacTBEHHOro rnpasa. [pyn HacnenoBaHUKM MO 3aKOHY BONISA HacenonaTens He
yyYacTByeT B QOPMUPOBaHNN YCNOBUIA U NMOpaAKa Hacsie4oBaHMs, KOTOpble onpeaenstoT
Kpyr HacJleAHUKOB, 04ePEeHOCTb NMPM3BaHUA UX K HAacNen0BaHWUIO, pa3Mepbl A40N1eN
yyacTusi HaCleAHMKOB B Hac/NeACTBe, NpenMyLLecTBa Npyu HacnegoBaHum n ap. B
4YaCTHOCTK, YCJIOBUSI N NOPAOOK HAace0BaHUS N0 3aKOHY AENCTBYIOT B C/lyYasiX, eciu:

1) HacnepopaTenb He OCTaBWA 3aBellaHus. B aTom cnydae HacnenCcTBo OOCTaeTCAd ero
poaAcCcTBeHHMKaM B nopsAagkKke o4epeaHoCcTu,

2) HacnegonaTesb OTMEHM COCTaBJIEHHbIE UM 3aBeLlaHns U YCTPaHWnN nx nencrtene B
KadyecTBe OCHOBaHUW Hac/ie40BaHUS;

3) 3aBellaHns (04HO, HECKOIbKO UM BCE) MPU3HAHbI CYyA0M HeAeNnCTBUTENbHbIMU U B
Le/I0M OTMNa N Kak OCHOBAHMUA Hac/ieoBaHMS. 3aBellaHne MoXeT ObiTb NMPU3HAHO Cy10M
HeoenCcTBUTESNIbHbIM MO UCKY JINLA, €C/IN B 3aBeLLLaHM HAPYLLIATCSA ero npasa uim
3aKOHHble HTepechl. 3aBellaHne MoXKeT OblTb NMPU3HAHO HEeAEeNCTBUTENIbHBLIM LIENIMKOM
WX YacTUYHO. ECnv Npu3HaHbl HeeNCTBUTENbHBLIMU KakKne-nnbo nyHKThl 3aBeLlaHns,
TO 3TO He 3aTparvBaeT ero ocTaslleics YacTu. Ecnm 3aBeulaHne npusHaHo
HeQeNCTBUTESIbHbLIM, TO 3TO HE JIMLIAET YKa3aHHbIX B HEM /1ML, NpaBa HacJef0BaHUs Mo
3aKOHY;

4) 3aBellaTesbHble pacropsa>XeHnsa KacCatloTcd Jinb 4YaCTh HacsleacTBa, BBUOY 4ero
OCTaBLUAsACA He 3aBellaHHOW YacTb HacneacTBa nepexoanT K rnpasorpeeMHMKam B
nopsaanke HacneaoBaHuMA Mo 3aKOHY;



5) 3aBellaHne COAEePXUT UHbIE PACMOPSAXKEHUS, KOTOPbIE HE YCTPAHAT Hac/iefoBaHus
Mo 3aKOHY B LIEJIOM, KakK, HarnpuMep, pacrnopsi>XeHne o 3aBellaTelbHOM OTKase,
BO3/10)KEHHOM Ha OZIHOr0 U3 HAaC/IeAHUKOB MO 3aKOHY, NPU OTCYTCTBUN B 3aBELLAHUM
APYrnx yKasaHuii, N3MeHSIoLWNX NopaaoK HacieloBaHUs Nno 3aKoHy, 1nbo
pacrops»)XeHue, nuLlaLlee onpenesieHHoro HacsiegHNKa no 3akKoHy npaea
HacJleOBaHUSA, HO He OTMEHSIoLLLee APYrvX NPaBuU Hac/leAOBaHWS MO 3aKOHY.

Bce 3T cutyauum npu mnx o0606buieHnn ceoaaTcs K OBYyM, NMNO3BOJIAOLWMM OrnpenesinTb
HacJsiegoBaHMeE Mo 3aKOHY KaK Hac/nengoBaHuMe 6e3 3aBelaHnsa Nam No 0OCHOBaHUAM,
npeaycMoTpeHHbIM 3aKOHOM, HE B COOTBETCTBMUN C 3aBelllaHNEM (BOI'IpeKVI eMy).

Mon 3aBellaHNEM cnenyeT NOHNUMaTb IPUANYECKN 3HAYMMbIE OENCTBUSA PU3NYECKOTrO
nmua (rpakgaHmHa, UHOCTPAHHOMO rpaXkaaHuHa 1 nuua 6e3 rpa>kaaHcTBa) no
PaCMops»XXeHNI0 NMPUHaQNeXalmMMn emy MMyLLLeCTBEHHbIMU, @ B psde ClyyYaeB
HEeNMYyLLEeCTBEHHbIMW NpaBaMn N 0683aHHOCTSAMIN Ha CJly4all CBOENn CMepTu.

FOpnonyeckada xapakTepucTuka 3aBellaHuns:

1) oTHOCKTCA K opungn4ecknm paktamMm KaTeropmm ooHOCTOPOHHUX CAENOK, T.e. C/lyyaes,
Korga Aanasa BO3HUMKHOBEHWA NMpPaBOOTHOWEHWNA OCTAaTO4YHO BOJ1Ien3bsAB/IeHNA OOHO JiiLa,
B HalleM BapunaHTe - HacsieaonaTtend,

2) HOCUT XapaKTep CPOYHON CAENIKM NnofA oT/araTesibHbIM ycioBneM. BO3MOXKHOCTb
BCTYMNJIEHNSA B NMpaBa HacsiefoBaHUa 0bycnoBneHa HacTynMJeHNeM KOHKPETHOro
obcToATENbCTBA - CMEPTLIO HacegonaTens, 6e3 3Toro cobbiTMS PaKT COCTaB/IEHUS
3aBelaHnsa He byneT NMeTb HUKAKOro IPUANYECKOr0 3HaYeHNS;

3) obnagaeT CBONCTBOM (hUAYLMNAPHOCTU, T.€. MOXKET BbIMNOJIHATLCA TOJIbKO JINYHO. B
JAHHOM CJly4Yae nMeeTCsa B BUAY, YTO COCTaBJIEHME 3aBellaHnsa He OonyckKaeT
NCNOJIb30BaHUA MHCTUTYTa NpeacTaBuTeNbCTBa (HM 3aKOHHOI0, HN OOrOBOPHOr0);

4) TpebyeT Hann4nga y 3aBewatens noaHonm geecnocobHocTu. Jinuo nosmkHo nnbo
0O0CTNYb coBeplieHHoneTuna (18-netnsa), nnbo coctoaTb B bpake A0 AOCTUXKEHUSA
AaHHOro Bo3pacTa, b0 ObITb SMAHCUMNUPOBAHHbBIM, @ TakKXe He BblITb MPU3HAHHbLIM
CyOO0M MNOJIHOCTbIO HegeecnoCcobHbIM NN OrpaHNYEHHO 4EeeCnOCODHbIM.
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